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MR. RYAN: Yes, which the copy that the

witness 1s now looking at on the LitePro is the one

she marked up yesterday, and has been marked as

Exhibit 43-A. It;s identigal to Figure 5.

THE ADMINISTRATIVE LAW JUDGE:‘ Yes,

MR. McAFEE: May we go off the record?

THE ADMINISTRATIVE LAW JUDGE: Yes, we can
go off the record.

(Discussion off the record.}

THE ADMINISTRATIVE LAW JUDGE: So, agéin,
Mr. Ryan, this one was--what was the new number for
this? .i know it's the same exhibit with some
annotations to it. What's the number of this oné?

MR. RYAN: This one is 43-A, . Complainant's
43-A, which for the record is the marked-up version
of Figure 5 from Exhibit 43.

THE ADMINISTRATIVE LAW JUDGE: Yes. Thank
you.
BY MR. RYAN:

of Now; Ms. Doty, looking at the--I believe

your testimonf y@sterday was that the--what you have

marked there in the upper right-hand corner, UNT,

‘that blue line was the unnamed tributary, and

following down the different stream segments, and

then we get down to segment‘S and you were testifying
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a moment ago what the meanihg was for the graph
segments you looked at in B-2 for segment 5. Could
you explain that for us using this diagram, please?
A. Yes. Segment 5 is the small watershed area;
and it representé the runoff that's coming from the--
Q. Ms. Doty,.dQn't mark on it yet, pleése.

A. Sorry. It represents the runoff that's

'Coming.down off the subdrainage area into that

segment. It doeén‘t represent the runoff--the actual
flow that's already in the channel that's coming from
1 on down to the Elliot Creek.

Q. Just so we're clear; when we look at the
graph_in Appendix B~2 of stream segment 5, it's not
predicting wﬁat's in the actual channel, it's |
predicting what's coming into the channel?

A, Yes, it'is.

0. Based on your éssessment of the~-and is the
blue line passing through segment 5? You see up
there, that would be the drainage 5, the red 5?-

A. Yes, it is.

0. The blue line, would that be thé low point
of the land?

A. Yes, it would.

Q. So wouid water drain down to it from the

north and from the south?
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A. Yes.

Q. So is that the smallest drainage area on

this Figure 5, this Exhibit 43-A7?

A. Yes, 1t 1is.

Q. “And bkased on your prof@ssiohal experience,
if we had base flow coming in from upstreaﬁ, and your
modelling Shéwed base flow downstream, would you
expect to see base flow in segment 5 in the unnamed
tributary?

A. Yes, I would.

Q. Thoée are all the quesfidns I have for that
exhibiﬁ. ‘Thank you.

MR. RYAN: May I, Your Honor?
THE ADMINISTRATIVE LAW JUDGE: Yes.

MR. RYAN: Your Honoz, may we go off the

record for just a moment?

THE ADMINESTRATIVE LAW JUDGE: Certainly.

(Discussion off the record.)

fHE ADMINISTRATIVE LAW JSDGE: Wé'll pick up
at -ten of t@o. See ybu then. ”

(Recess at 12:50 p.m., until 1:50 p.m.)
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AFTERNOON SESSTON (1:55 p.m.)

THE ADMINISTRATIVE LAW JUDGE: So the first
order of business 1s I'm going to return to Mr..Ryan
the exhibits which he offered and marked for |
identification, but which were not admitted per my
ruling. That is CX-51, CX-52. And.then there wés

another grdup of papers. I'm not going to need to

"identify'it because it wasn't brought up by Mr. Ryan.

i'm handing baék all of that stuff.

I assume, counsel, you received those.ﬁhree
sets? Exbﬁse me . Sorry. I shouldn't make you reach
that far, Mr. Ryan.

Okay. With that, we're ready to go again.

SANDRA DOTY,
resumed her testimony as follows:
REDIRECT EXAMINATION (Resumed)
BY- MR. RYAN:
Q. Okay, Ms. Doty, just before the lunch break
we wer@—ﬂstrike that. |

-During your cross-—examination this morniﬁg—~
yvou might recall some discussion at various points in
the cross~examinétion ab&ut the use of the--or the
intent of the ﬁodels, aﬁd whether they were intended

to be used for the Clean Water Act--proving Clean

Water Act violations. Do you recall that testimony?
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A, Yes, I'do.

Q. Now, is the purpose——let‘s break thém up.
To save time we'll talk ébout them together, but if
you think we need to break them up, tell me and we'll
do so.

Is tﬁe purpose of the APEX model aﬁd SWAT

model to model runoff.and things entrained in runoff?

A. Yes, 1t is.

Q. Okay. .And is--were they developed with that

purpose in ming?

AL Yes.

Q. And were they-- And that would include

assessing the amount of poilutants‘that might come

cff of a site?

.A. Yes.

Q. And can we rely on those models as a
scientific~~can we rely on the results of those
models as being scientifically based?

A. . Yes, we can.

Q. Now, you, as a hydrologist, and you'we been
working in this field for 26 years, have you--does it
make any difference to you whether your_modeliing is
being used in a court éetting or in a non-court
gsetting?

A. No, it doesn't.
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Q. Do ydu consider--if you were applying these
médels in a non-court setfing, would you use any more.
or less xigo£ than you used in this court setting?
A, No, I wouldn't;
0. And I think you'wve testified before that you

consider these results trustworthy?

A. Yes.
0. Now, you recall your testimony regarding
subarea J. This 1s referring vou to page .9 of your

report; Actually, Ms. ﬁoty, please turn to page--to
your report, Exhiﬁit 43, to page-—-to the Figure.9.
Do ydu have that in front of vou, Figure 9 on page 25
of your expert report, which is Exhibit_43?

A. Yes, I do.

Q. Okay. And do you zeéall the testimony
regarding the area--subarea J, as in jack, towards

the top of the page?

A.  Yes.
0. .And there was some tTestimony as to whether
‘that was pasture or 5Qt. Do you recall that?
A. Yes.
Q. Now, .tell us what difference it makes té

have different types of cover? In other words,

pasture versus some other kind of cover, what

difference can that make?
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A.  Different types of cover Gan be more or less
erosive based on how much cover is there and whether
the land is disturbed or left to grow on its own.
Q. Okay. And you called that pasture; is that

correct?

A. Yes.

Q. Okay. And is pastufew~1 think you also said
summex meadow. Are those the same thing? |

A. I was using them,‘ih that écntext, being the

same thing, native grasses growing in a field.

Q. Is that considered disturbed soil?
A, No.
Q. Is water more likely or less likely to ‘run

of f of undisturbed soil such as a pasture?

Al Less likely.
Q. So if you called--say, for example, there
were soybeans planted in area J. Is it more likely

.éo have runoff, or less likely than pastﬁre?

A; More likely to have runoff soybeans.

0. How about corn?

A. Yes, more likely.

Q. For purposes of this line of qﬁestioning, if

you're wrong, this isn't pasture, this is soybeans or

corn, did you overestimate or underestimate how much

runcff weould come from subarea J?
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A. By using a summer meédow I was using a very
dense planting scenario, and it would be~--it would
have less runoff than i1if it had been a crop like co#n
or soybeans.

0. So your modelling effort would have
underestimated how much came off?

A. Yes, that's true.

Q. Now, based on your review of the'weathe:
data, I think you testified, méybe vesterday,
regarding the seasonality of the rainé in this part
of the world. When is the heaviest part? When is
fhe rai; the hardest and the most?

A. Summer and sometimes fall.

Q. And of the 45 days of discharge that you
identified of pollutants to the unnamed tributary,
were they mostly in the.summex, or wére they mostly
in the winter, or they kind of épread all over?

A. There were very few in the winter. I could
go back and figure that out, if you'dliike me to, buf

mostly they were summer, fall, some spring.

Q. When one would expect to see more rain?

A. Yes.

Q. and you also were asked about accounting‘for
snow and Snow melfq Do you recall that?

A.  Yes.
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0.  And the--and you were asked if it would
change your opinion if the snow were being cleared
off righf after the snowstorms. Do yoﬁ recall fhat
testimony? ’

Al Yes.

Q.  Now, is it, in your copinion, i1f somecne were
clearing snow from a pen, wouid ﬁhe~—would any_manure
that was on the groﬁnd pefore it snowed be entrained
in thaﬁ snow when it's pushed away,‘pushéd'aside?

A. Some, perhaps.

0. Do ydu think it would be possible té plow
snow without touching the manure underneath?

Al No, i don't think it would he.

Q. And do you think if--since we have no
teétimony regarding this yet, we're working on
hypotheticals fﬁat‘were given to vyou, let's assume'
for sake of argument that he's not--that the
owner--that Mr. Vos is not écfﬁally picking up the
snéﬁ and hauling it away, he's Jjust puéhing it to the
side. Where 1 comé from, when Wé plow snow, wa QOn't

truck it away, we push it off to the side of the

driveway.

Assume, for sake of argument, that he's
plowing his pens, he's pushing it up to the side.

Eventually would that snow melt?
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A.  Oh, definitely.
Q. And weuld any poiiutants in it enter these
subdrainages yoﬁ locked at?
THE ADMINISTRATIVE LAW JUDGE: Subterraneous?
MR. RYAN: Subdrainagés you looked at.
THE ADMINISTRATIVE LAW jUDGE: Subdrainages.
A.. Yes, assuming it was still located within
the watershed area 1 was modelling.
BY MR. RYAN:
0. And 1f someone--if Mr. Vos-- Along similar
lines, where you talk about scraping guite a bit, if

you were to scrape the manure off his pens, and if he

'stockpil@d it within the drainage area you looked at

under APEX,'would that ultimately end up with some

pollutants in the creeks?

A, Yes.

Q. So if he remcvéd it froem, let's say, for
examplé, subarea B on Figure 9 of.your expert report,
and he moved it off to, let's say, for example, ﬁhe
corner of subarea E, would that remove it from the
system, or would it end up §oing downstream?

A. Tt would remain in the system flowing
downstream if it was within the watershed boundaries.

0. So only if he scraped, put it in a truck and

trucked it away outside this watershed boundary would
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it not be accounted for?

A. That's true.

Q. And I believe you séid you assumed in your
scraping.function he, in fact, did tﬁat, he trucked
it--removed it from the Qatershed?

A. ‘I did éssume that.

Q. Tf the testimony--well, if hypothetically he
was not trucking it outside the watershed, would that
result in an underestimaté by you, or an overestimate
by vou of the amoﬁnt of manure that would wash out?

A. An underestimate.

Q. Let's look at Exhibit 46. It's that big fat

collection of rainfall data for LeMars.

MR, RYAN: Does Your Honor have that‘pége
handy, Exhibit 46, LeMars? Would you like me to come
up and show you where it's at? |

THE ADMINISTRATIVE LAW JUDGE: I will find
it, thank you. I'm on 46 LeMars. You're going to
direct me to a particular page, right?

BY MR. RYAN: |

o. Wé spent some time-~you spént some Time on
cross—examination with Mr. McAfee.this morning
talking.about the date of February, I believé it was,
18th, 2002; is that correct?

A, Yes, it is.

FPETERSEN COURT REPORTERS
317 Sixth Avenue, Suite %06
Des Moines, IA 50309-4155

(515%) 243-6596




10

11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

638
0. Yeah, and-~yeah, Febrﬁary 18th, 2002. And
your testimony at the time was that the model did not
account for, nécessarily, the individual days of data
from the weather service, but reliéd on the monthly

means. Do you recall that testimony?

A. Yes, I do.
0.  So let's look at that monthly mean data for

February of 2002. And I think you id@ntified that in
your cross—-examination by actually reéding all the
numbers across that long line. As you see, 15
thatwwthe monthly mean data, is that to the'right
of--the data in Exhibit 46 LeMars, is it to the right
of the 2002, 02/28 data?

A. Yes, 1t 1s.

Q. Is it--now, in thaﬁ right—hand side of the
page,.the first number is 26.1. Is that the mean
temperature?

| A. Yes, it is.

0. .Okay. And then‘max——thé mean max

temperature would be the 37.8; am I cdrrect?,‘Am I

reading this correctiy?

A. - Yes, you are.
Q. Okay. Now, what would the high temperature
for the month be? ' . o

A. The high temperature would be 61 degrees
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Fahrenheit .

Q. What would the low temperature for the ﬁonth
be?

AL Minus 9 degrees Fahrenheit.

Q. So in the month:of February 2002, the data

is telling your model that we had very cold days and

some pretty warm days; right?

A.

0.

Correct.

Let's look far off to the right, the number

9. Do you see that on the far right-hand side of the

monthly data for February?

A.
Q.
A,

Q.

20027

A,

Yes.
What does that 9 stand for?

That says there was snowfall.

"Is it 9 inches of snowfall in Febtmary of

I don't see the units under the snowfall,.

but, yés, I assume 1t's inches of snowfall.

Q.

So in the month of February we had 9 inches

of snowfall and 61 degree temperatures{ Would you

expect to see melting under those environmental

conditions?

A.

Q.

Yeg, I would.

Now, you were asked a series of guestions on

cross-examination this morning regarding whether
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additional sampling would help your modelling
efforts; whether if someone grabbed a sample showihg
an existenbe bf poiiutants, sucﬁ as manure, elevated
nitrogen, whatever, 1if that would help you. And you
were asked the converse éuestion, Whethei a sample
from the creeX showing no pollution, would help you
or assist you in any way. Do you remember that
testimony?

Ar Yés, I do.

0. Now, if--let's discuss that for a minute.
If you were to collect a sample when it were not
raining, would yoﬁ éxpedt to see pollutants from
Mr: Vos' feedlot in-~let's say in the dnnameé
tributary? Would you expect to see manure flowiﬁg

into the unnamed tributary on a day when it was not

raining?

A. No, I wouldn't.
Q. Why not?
A. Because the source is the runoff, and there

would be ho runoff into the creek at that time.
Q. If you collected a sample on a dry day from

the unnamed tributary, what would it typically tell

you?

A. I assume that it would tell me that thére

was—~there was not detected, there were not
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poliutants in 1it.

Q. Is it the nature of streams to flow
downstream?

A. Yes, it is.

Q. And is fresh water coming in from upétream
of the pbilutant source?

A. Yes.

0. So if yoﬁ measure just next to Mr. Vos' farm
on a day when 1t was not raining, or th diséharging,

would you be measuring the water coming from off-site

‘upstream?

A. Yes, I would.

MR. RYAN: May I have one minute, Your

Honor?

THE ADMINISTRATIVE LAW JUDGE: Sure.

MR. RYAN: Those are all the questions I
have, Your Honor. Thank you.

THE ADMINISTRATIVE LAW'JUﬁGE: 'Okéy.
Recross?

MR. McAFEE: Yes, Youf Honor. Thank you.

MR. RYAN: Can we go off the record one
minute?

THE ADMINISTRATIVE LAW JUDGE: Yes, we can
go off the record. |

(Discussion off the record.)
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THE ADMINISTRATIVE LAW JUDGE: We're back on
the record.
RECROSS-EXAMINATION
BY MR. MCcAFEE:

0. Ms. Doty, I ﬁhink what I'11 do'for my
recross-examination here is maybe start at the back
and move forward since this laét exhibilit~-1 don't
knéw if you still have that open looking at the

February 18th, 2002, weather data.

A. Yes.

Q. So_you stiil have that open?

A, Yés, T do.

Q. And just_for the record, leﬁ me make sure

I'm properly identifying it. _It*s Plaintiff's

- Exhibit 46 LeMars, and, again, it's the weather

data. I think Mr; Ryan had you looking at the page
with the February 18th, 2002, data on it; is that
correct? |

Al | Yes.

Q. And ydu were testifving in responsé to some
guestions from Mr. Ryan about thé——would you call it

the summary data for the month of February?

A. Yes.
Q. And vyou testified as to what the numbers
mean. And I guess what I want to make sure I
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understand from this is the model-~-these are the only
numbers, this information as to the mean high and the
mean temperature--and what is ﬁhe 9.07? Is ﬁhat the
total snowfall foﬁ the month?

AL Yes, it is.

Q. Okay. ‘Is that the oﬁly information the
model gets is that information, those figures that
start with 26.1 on the left and 9.0 on the right?

A. I can't answer your guestion-~is that the
only‘information it gets? Well, that 1s the
inforﬁation that 1t uses when it's determining snow
melt.

Q. aAnd maybell didn't ask it—f Is that the
only information the model gets( weather information
for the month of February, are those figures, from
26.1 on the left to 2.0 on the right, is‘that.the
extent of the information that the model uses for the

weather information for the month of February?

A. No, it is not.
0. What other information does it have?
A. It has the daily precipitation values that

are a part of it, 1t has solar radiation, humidity.
There's one or two more.
Q. Okay. 30 the model knows when that

precipitation cccurred? That 9.0 snowfall for
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February, the model knows what days that oécurred_on?

A. ~Yes, that's correct. |

Q. And does the model also know the temperature
on the Specific days for the month?

A. It's using the monthly data for the
temperatureé. |

Q. Okay. So it doesn;t get daily tempefatures?

A, No. It uses a normal &ist;ibution around
these means that we've been ﬁalking.about.

0. Okay. Ié there a feature that allows the

model to get the daily temperature'information?

A, 'Yes,-you’can input it.

0. But you did not?

A. I did not.

Q. Ts there a reason why you did not?

A. I didn't input it because I didn't have it

readily available at the time that I was starting the

modelling, and so I didn't think it was a sensitive

parameter, and. I used the daté'that the database has.
0. Wouldn't it be fairly impbrtant to have the

daily temperatures available to the model so that the

| model knows what days the warm weather occurred in

relation to when the snowfall cccurred, so that the
model could be--these are my. words--more accurate on

when runoff would occur?
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A. It used the monthly data for températures,
and.it is representative'of the conditions, and it_
would only be important in any way during winte£
moﬁths.

Q. Okay. What do you mean by——eXplain to me
what you mean by oﬁly important during the winter
months?

| A. The runcff is going ﬁo be snow melt‘when
it's above 32 dégzees Fahrenheit, and it's only using
it to determine if that has occurred.

Q. ‘Okay. So during the warm weather months,
again, the daily precipitation, which would be rain
during anytime--during most of the times when the
temperature is above 32 degrees it shopld be rain,
absent those right around 32—Fand maybe I éhouldn’t
testify to this. Rather than me saying it, but--

Let me say 1t this wayﬁ When fhe precipitation is
rain, the model does know exactly what days the rain
occurred on? |

A, Yes, it does.

L. So then the model cén—wit would not use,
like—~inlth@ warm3weathér months; the model would not
use a monthly total for rain?

A. No, sir.

Q. Okay. All right. That helps me understand
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how the inputs tco the model work.

During my direct examination--excuse me—-my
cross-examination this motning, I asked you about the
subarea J and the pastﬁre, and I believe Mr. Ryan
talked to you-briefly aboﬁt what effect that would
have. But I stated on the record I would coﬁfirm
with you ybur report on March 25th, and I beliéve I
should do that. now Jjust to clarifykthe record.

MR. McAFEE: May we go off the record?

THE ADMINISTRATIVE LAW JUDGE: Yes.

(Discussion off the record.)

TEE ADMINISTRATIVE LAW JUDGE: We'll go kack
on the record.

BY MR. MCAFEE:

Q. Would you please turn to Complainant's
Exhibit No. 29.

MR. RYAN: What page number, please?-

MR. McAFEE: I was just gecing ﬁo let her get
to the exhibit.

BY MR. McAFEE:

. Page 8 of Exhibit 29. And in the second
paragraph there on page 8 of Exhibit 29 would you
take a look theré at yvour reference to sﬁbarea J.
It'é about in the middle of that paragraph.

A. The northern pasture subarea was designated
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subarea J.

Q. Okay. And then I just want to compare that
to your final report, if you would do that with me,
please. And that, of course, 1s Exhibit 43. And
that would be page 2 of Exhibit 43.

A. Yes.

Q. And- would you please look atlthat paragraph
to see if that is the saﬁe sentence regarding subarea
J.

A, I believe it is, ves.

Q. And so ﬁothing.has.chang@d betwéén the two.
reports?

A. No.

Q. And the Exhibit 29 was prepar@d prior to
vour visit to the site on July 1 of 2008; correct?

A, Yes.

Q. And I think this morhing‘yQu were testifying
as well és you could from.memdry that maybe that had.
changeé after your site visit?l |

'A; Yes., I honestly don't remember the exact
wotding in the March 25th report at this point, so I
wasn't éure. Yas. Correct.

Q; Yes. But you're t@stifyiﬁg now, after
looking at the two, that your_characte%izatidn of

subarea J being a pasture subarea was originally made
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in March when you prepared Exhibit 29, and did‘not
change after youf visit to the site on July 1lst?

‘A. Corréct.‘

0. Okay. Thank you. Now I would like to go
back to the--where I'm headed here is Appendix B-2 té
Exhibit 43. Do you have that?

A. Yes, 1 do.

Q. Would you please tuzn‘to_pagg 8. And I

baelieve yoﬁ testified in response to Mr. Ryan's

"questions about this that the lower graph, which'

represents the flow in channel segment 5 in the Year
2002--and I believe your words were that this is not
an anomaly; is that correct? Is that what you
testified to?

A. I don't remember that phrase, but I might

have.
Q. Well, the record will reflect what you said.
A.  Yeah. |
Q. Is it your testimony that this does

not--1like, channel segment 5 in thiS‘graph,'that does
not represent what's actually in the unnamed
tributary, that's in the--that's what's in——méybe I
shouid let you testify to this. I was lopking for
the word in my notes hefe. Did you use the term

"sublateral flow"?
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A. - Yes, I did. Should I explain?

Q. Yes, please.

A. Within each subdrainage area you have runoff
during a precipitation évent. But also there can be
é componént of sublateral flow. And so.I'mwwand you
get seepage from_subiat@fai flow, and the model
reporting in these figures is reporﬁing that aﬁount
of runoff and poﬁentialiy sublateral flow--there may
or may not be that, you know, you havé to look at the
recoxd——£unning into~-channelized by the drainage at
thét point in time.

Q. So it's my understanding it's your testimony

"that what ie shown here in the flow in channel

Segment 5 in this graph, or in any other graph in

this Appendix B~2, does not show what's in the actual

unnamed tributary main channel; am I understaﬁdiﬁg

you correct?

A. Yes. It's the flow that ends up in that
main channel from the lateral directions. It doesn't

account for the cumulative effective flow that's

coming in the same way up gradient.

Q. ‘And so when we see in this graph, when we
see those--what appear to be those zeros for the flow
in the months of, it looks like, April and May, are

you saying that appears to be correct to you?
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A, Yes. Yes. I believe phat is correct.  It's
a very small subwatershed érea and fhere might have
been a very small amount of runoff that occurred
during that period of time. |

‘Q. Okay. Then let me direct you to, it lcoks
like, sometime in early to mid—May; There's a line
on that graph that gd@s all the way up to--and I know
youltestified to this yesterday. It's‘aver the line
of ten. Would you teli‘me_what that line repfesents
on the graph? The,highest line in that graph? how
many gallons per'déy'wbuid that represent?

A, Yes. That's ten billion gallons per day.

Q. What's the next line? ‘What‘s the next line

up from that on the axis?

AL A hundred billion.
Q. So that point on that graph is between ten
billion and a hundred billion. Could you estimate

for me, based on that graph, what you think that
number would represent?
A. A typographical error in the output file.

Q. Okay. But for purposes . of the record, could

~you tell me what number, just looking at the graph,

how many gallons per day that point on the graph
would represent, to the best of your ability?

AL I don't have & calculator here, but if you
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took the ten billicn and divide it by approximately
648,000, you'd end up with gallons per day--1 mean
yvou'd end up with cfs.

| Q.. What I'm asking you, ma'am, is help me put a
number on that point on the graph that is in between
ten billion gallons per day and a hﬁndréd billion
gallons per day. What's your testimony as to what
that point on the.graph represents based on the
numbers on the graph? |

A. Well; having reviewed the data last night, I
understand that that is not—~£hat‘s a mistake?~

THE ADMINISTRATIVE LAW JUDGE: Yes, but his
question is not that. His question is simpiy, as I
understand what counsel is trying.tO-ask-you, not
whether it's correct or not, but looking at that
graph, if that spike line reached all the way up to
the top, then that would be a hundred+--what is it? A
hundredmmﬁhe top line is a hundred billion?

THE WITNESS: Yeah.

THE ADMINISTRATIVE LAW JUDGE: Iflit‘s
slightly below, vou could make an estimate what that
is in the range of ten billion to a hundred billion.
He's just ésking you to give a wvisual estimate; as I
understand your guestion, counsei, what that_would

be. We know that's not with precision, but you can
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make an estimate. I could.

A. I would say it's 20 or 30 billion.

BY MR. McAFEE:

Q. That would be 20 or 30 billion gallons of.
flow in that channel éegment. You testified you
believe that i1s a typographical error?

A. Yes. Looking at the_data last night, I do
believe that;

Q; I guess where I'm confused, then, you just
t@étified, as I understand it, where i1t shows zeros a
few days b@forelthat, that you would expect to see
that, based on this graph.

A. fes. I believe that that small subwatershed
area did have poiﬁts where there was zero flow based
on the daté I reviewed last night, too.

Q. And I don't want to--well, E‘llrjust aék the
q&estion. |

In other words, if I'm—understanding'your
testimony correctly, yoﬁ.believe what 1t says‘for
when 1t shows zeros, but we can't believe what it
says when it shows 20 to 30 billion gallons of flow
rate, gallons per day? |

A. That's correct. For that particﬁlar case I

looked at the data and there was an error in that.

When I looked at the data output and plotted it, that
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spike was no longer there in the file that I was
looking at. I believe that's an error. That's all
I'm saying.

Q. Okay. A

THE ADMINISTRATEVE LAW JUDGE: So would it.
be fairlto state, Ms; Doty, that; really, looking at
this bottom graph, that you really couldn't rely on
the graph itself? What you had to do waé to go baék
in the evgning, last night, and crunch some other‘
numbers, look up some other data, and fzom'that you
then concluded that part of the graph seems to be
correct, and part of it seems to be incorrect?

So the graph itself, yoﬁ couldn't rely upon
looking at this graph‘for accuracy? You had to go
back to this cther data, which is not in the record,
and from that you concluded the spike was wrong, the
spike that you saild was maybe 30 billién, right? But
the zero, based on this other data, which is not pért
of ﬁh@ record, yoﬁldetermiﬁed was correct; fair
enough?

THE WITNESS: Yes.

BY MR. McAFEE: .
Q. I want to talk now just a minute about the
SWAT model, and you testified that you did not rerun

the SWAT model after discovering the errors in the
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data in Appendix B; is that correct?

A That's correct}_

Q. Don't you believe it might havé been
advisable to rerun the SWAT mo&el Just to-make sure
there were no errors that affected your output?

A. .Thié data-~I'd say no. This data isn't the
data that I used. The'last run that I used, I wenf
ahead and looked at that data. I have no reason to
b@lieve that that data isn't correct. It appears to
be correct because it correlated well with the Sioux

City precipitation events, and the tables that were

associated with the output. So I pelieve it's
- correct.

Q. And, again, you saw nc need toe rerun the
model?

A, No, I didn't.

MR. McAFEE: I have no further guestions,

Your ‘Honor.

THE ADMIN#STRATIVE LAW JUDGE: Okavy.
Mr . Ryan? |
FURTHER REDiRECT EXAMINATION
BY MR. RYAN:
Q. Just a cbuple, Mg. Doty. On th@Se graphs
we just diséussed on this stream Ségment 5, lecoking

at the bottom of page 8 of Exhibit--of Appendix B-2
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to Exhibit 43, vour expert report--we were just
tal%ing about that. Do you have that in front of
you? | |

A. Yes, I do.
Q. I think you testified earlier that drainage

area 5 was the smallest drainage area in the

watershed you looked at?

A. Yes, 1t is.

Q. Would it make any sense to you, as a

hydrologist, to see 20 to 30 billion gallons per day

of runoff coming off that small watershed?
A. No, it wouldn't. |
0. At the same time would it maké any sense to
you, as a hydrologist, to‘see zero in some months?
A, . Yes, it would.
Q. Now, in fact,.do'you havé Complainaht's'
Exhibit 52 in front of you? |
MR. McAFEE: Excuse me,.Your Honor--
&R._RYAN: This is one that was'not admitted
into evidence, but we were going to discuss fufther
on redirecﬁ. It's directly relevant to your recross.
THE ADMINiSTRATIVE LAW JUDGE: No. i
sustained the objection to not allowing Exhibit 52.
MR. RYAN: I thought you said into evidence,

Your Honor. I was going to ask her a question
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regarding--we've already had extensive testimony that

she reran the numbers last night, and I just wanted
to verify--okay.. Thank.you, Your Honor.
BY MR. RYAN:

Q. Regarding the need~£o rerun the SWAT model,
which was the last line éf questioning you had on
récross, the—~£ell usg what the data we see in‘B—;
repfesents. Is that the data that went into making

your run on the SWAT model, or is it what-suppdsedly

came out of the SWAT model?

A, It came out of the SWAT model but not

directly. -

Q. When you say "not directly,"” what do you
mean?

A. What came éut of thé SWAT model was then put

into an Excel spreadsheet and manipulated there to
get it in the format that is appropriate for
establishing flow rate versus the date for this
graph.

Q. So whét we see in Appendix B-1 to Exhibit
43, did you push a buﬁton on the SWAT ﬁodel and say,.
"print this"? |

A. = No, i did not.

Q. Is there such a button or command you can

give to the SWAT model to say "print all the data,
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all the output data"?

AL Yes, there is.

Q. How big would that be if you gave it that
command?

AL Tens ¢f megabytes.

O. Hundreds of pages?. Tens of pages?

A. Ch, hundreds df pages.

Q. Woﬁld it show more than we see here on

Appendix B~17?
A. ' Yes, 1t would.
Q. So if--what we're looking'ét on Appéndix
B-~1, I think it's your testimony that thié is—--in
Exhibit 43, this is not reflective of what the SWAT

model--last run of the SWAT model you did; 1s that

‘right?
A, That's correct.
Q. So asking you the gquestion that counsel

asked you a minute ago, given that this 1is output
data, would it make any sense to rerun the SWAT model
to reflect what the real output data should bé?
A. . No.
MR. RYAN: I have no further guestions, Your
Honor. |
MR. McAFEE: I have no further questions,

Your Honor.
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THE‘ADMINISTRATIVﬁ LAW JUDGE: Okay. It's
over,'Ms..Doty. Thank you. You can head back to
Colorado. Thank you for your testimony.

THE WITNESS: Thank you.

THE ADMINISTRATIVE LAW JUDGE: I take it
that—?she’s going home, so0 is there any neéd to have
her stay? I'm asking counsel for Respondent. No?
You're shaking your head nb?

MR. MéA?EE: I'll be glad to answer on the
record. No, there's no need. We'vé had plenty of
opportunity to conduct our examination.

.‘THE ADMINISTRATIVE LAW JUDGE: Okay.

MR. RYAN: four Honor, we ar@-réserving the
iight to call her as a rebuttal witness. They have a
hydrologist who will be testifying.

.THE ADMINISTRATIVE LAW JUDGE: 50 she's
going to be having a tentative reservation to fly
back here at a moment's notice?

.MR. EYAN: Or she'll be staying.

THE ADMINISTRATIVE LAW JUDGE: I was under

the impreésion—_that's fine.

MR. RYAN: Your Honor, since she is not a
fact witness, she's an expert witness, may she be
allowed to sit and observe the proceedings, certainly

observe the expert testimony of their expert?
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THE ADMINISTRATIVE LAW JUDGE: Do you have a

‘commeht, Mr. MchAfee?

MR. McAFEE: Your  Honocr, 1 objectto that.
I.didn't bring our expert witness in to hear her
testimony, and I would expect the same of her, not
being present for our expert.

THE ADMINISTRATIVE LAW JUDGE: I agree.

That's the way it's going to be, Mr, Ryan. I'm

sorry. You'll be able to, in fram;ng ény questiéns,
ask her to assume that thus and so is the situation
and get her opinion.  But I think it's unwise to have
people listening to other pecple’'s testimony
generally.
| MR. RYAN: Your Honor, may.we take a guick
break here so I can make sure my next witness is
availabie?
THE ADMINISTRATIVE LAW JUDGE : Absoluteiy.
MR. RYAN: He's been sitting around for
quite some time.
| THE ADMINISTRATIVE LAW JUDRGE: So we'll go
off the record.
MR. RYAN: May we have a five-minute bfeak‘
now?
THE ADMINISTRATIVE LAW JUDGE: Absolutely.

Yes.
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{Sheort recess.)
THE ADMINISTRATIVE LAW JUDGE: We'll go on
the record.
MR. RYAN: I would like to call Jonathan
Shefftz, please.

THE ADMINISTRATIVE LAW JUDGE: Good

afterncon. Raise your right hand.

JONATHAN S. SHEFFTZ,
called as a witness by the Complainant, being first.
duly sworn by the Administrative Law Judge, was
examined and testified as follows:

THE ADMINISTRATIVE LAW JUDGE: Have & seat,
air, and Staté your name and tﬁen spell. it for us,
please.

THE WITNESS: Jonathan S. Shefftz. The.last
name is spelled S-h-e-f-f-t-z.

DIRECT EXAMINATION

BY MR. RYAN:

Q. Mr. Shefftz, where are you presently
employed?

A, I'm a self-employed independent consultant.

Q. And where were vyou previously émployed?

‘A, Previously I was employed by. Industrial

Economics, Incorporated, from 1992 until spring of

2006.
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0. Can vou tell me a little bit about
Industrial Economics?

A. Industrial Economics, or IEc for short, is a
consulting firm founded in 1981 with about 100
employees_pxoviding economic analysis and
en%ironmental analysis services to a mixture of

public and private sector clients. I'm also working

'for EPA under a subcontract with IEc on this‘case.

Q. Is your current work as an independent
consultant along the séme lines as vyour work at
Industrial Economics?

A, Yes. While at IEc I worked on; essentially,
applied financial economic analysis in the context of
litigation disputes, environmental enforcement, and
public policy decisions. And since moving cut of the
Boston area and becoming an independent consultant,
my work has remained pretty much the same.

Q. Can'yOu briefly summarize your educational
backgfound‘for us .

A I have an-.-undergraduate degfee in éconbmics
and political economy from Amherst College, and
master's degree in_public policy from Harvard
Sniﬁersity.

Q. ‘-Are vou a member of any pﬁofessional

societies?
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A. Yes; a member of the National Association
for Forensic Econdmice, the Government Finance
Officers Association, the Eastern Econcmics
Association, and the Western Economics Association.

G. Are there any other activities related to
your consulting practice?

A. I've served as a manuscript referee for the
Journal of Forensic Economics. 1I'm currently serving
as a coeree lisison for the engineering economic
decision-making course at the University of
Maseachusetts, Amherst, where my duties essentially
coemprise giving guest lectures and assisting in the
students’ long—term research projects. I'm also the
vicemcheir of the planning board in the town of
Amherst where I reside.

Q. Have you been published before?

AL Yes, T've published three artieles, one on
EPA's economic benefit, prectices,-and policies;
another on so-called wrongful pfofits,in the context
of economic benefits; and a third in a peer-reviewed

journal on taxation considerations in commercial

damages cases.

Q. You jusi mentioned economic benefit. What's
the point of calculating an economic benefit?

A, Although I'm not a lawyer, my understanding .
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is that EPA penalty policies comprise two main
components, the first being economic benefit underA
which a penalty should not be set; and the second
béing thé gravity compénent which i1s added to thé
economic benefit component. |

Q. Describe your experience for deing eccnomic
benefit calculations for us.

A.‘ I‘Ve worked in.this field since 1992. Most
of my experience stems from performing calculations

in settlement and for the U.S. EPA, Department of

‘Justice, state environmental agencies, and attorneys

generél, not-for-profit litigators, and other private
parties.

T've also worked on the EPA BEN computer
model. I devezoped the cﬂrxent.Windows version of
the model in 1998. I've been invOlv@d in revisions
to it since then. I've taught training courses on
the model on many‘occasioné,'both state and federal
staff, and EFVé also assisted in staffing'and |
supervising and consulting to the help .line that U.S.
éPA maintains both for federailand state users of the
model.

Q. Could you tell us approximately how many -
economic benefit calculations you've done in your

career?
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A, I can't give you a precise number, but I've
been named as an expert in many dozens of cases,
worked on many hundreds o% cases, and as a result
probably performed thousands of calculations by now.

Q. Have you testified as an expert before?

A. Yes. 1've testified either in deposition or
at hearing or trial I think about 26 timesf or
something like that.

Q. Would that include any EPA administrative
actions, éuch as thé one here?

A.- That included five administrétive hearings,
one being In the Matter of Ekco/Glaco, one In the
Matter of Rising Sun, énd then three were variations
on cases that involved Vico Construction.

MR. RYAN: Your Honor,‘l would move at this
time to have Mr. Shefftz recognized as an ekpert |
witness in finaﬁcial analysis and calcuiation of
economic benefit.

MR.'McAFEE;‘ No obijection.

THE ADMINISTRATIVE LAW JUDGE: Okay. And he
is so designated.

BY MR. RYAN:

Q. Mr. Shefftz, are you familiar with the Vos
case?
A Yes, I am.
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Q. And how s07
A; I was retained by EPA to provide an egpert.
report on Respdndent's economic benefit from the
all@géd polluﬁion control noncompliance.
0. And could you-~there's a series of binders
in front of you. Could ypu‘turn to Exhibit 47.

A. . Yes,

0. And do you recognize Exhibit 477
A, Without inspecting every single word on

every singie page, it appears to be a copy of my
expert report in this case, along with the attached
Ccv.

Q. Did you, inranaiyzing the economic benefit

in this case, did you reach a result?

A, Yes.
Q. ¢ What was it?
A. Yes, I did. Based on modelling the

pollution control expenditures as being avoided

entirely, the economic benefit is about 196,000. If

‘the control measures are pult in place by the end of

this year, the economic benefit is about $65,000.
Q. Okay. Let's step back and talk about the

economic benefit thecdry for a bit. How is a

ﬁoncomplying company financially better off in

economic benefit terms?
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A. This can arise out of~~-three wavs. One 1is

that required expenditures are avoided entirely; one

is that the--the second is that the savings arise by
the expenditures merely being delayed‘ﬁather than
avoided; a third goes beyond the mere &élay or
avoidance costs. So, in other words, the economic
benefit is based on analyzing what the company's
profit would have been had it been in compliance, and
then comparing ﬁhat to what the profit actually was
out of.compliance.

When we looked just at delayed.and/or
avoided expenditures, we're taking a‘sﬁortcut,
analyzing only those expenditures and Setting
everything also about those twb states of the world
equal. So that third category 1is basicaily when that
simplifying treatment doesn't appzy..

Q. You mentioned jﬁst a moment ago “cémpany.”
Would you analyie a'facility, such as.Mr. Vos'
feedlot operation, any differently than you would a
company?

A Economic benefit, the analysis can vary by
entity depending on certain things like tax rates.
But,'in genefal, economic benefit; regardless of
whether 1t's a municipality, even a federal facility,

a not-for-profit, or a very small feedlot like this,
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which I understand is organized as a sole
propfietorship——z haven't had confirmation of that--
either way it's the same analysis, looking at the
money‘that would have been made, or what the overall
cost would have been for being in compliance versus
the actual state of the world.

| Q. ‘Cén you describe your theory of edonomic.
benefit in this case?

P
A. o) heré what I'm doing i1s the economic
benefit represents the financial gains from not being
in cémpliance. And the idea is that money that
should have been spent on compliance was, instead,
available for, perhaps, other prqfit~making ventures,
it simply could have.been returned to the'bwher, or
financing costs to pay for the environmental
structures were avoided.
And ‘going along with that, it's very

important to note the time value of money. And so

‘money should have been spent at some point in the

past. It has not been spent yét. Even if it is
gpent, there is a difference between money.spent in
the past, money spent today,.and money spent in the
future.

Q. So is it correct that the Respoﬁdént was

able to keep ahold of the moﬁ@y he would have
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otherwise spent on contrcl equipment and use it over

time?

A. Sure. That's one way of thinking of it.
Money was available for purposes other than
environmental céntrois.

Q.  BHow did you calculate economic benefit here?

Al Here,‘lik@ in all bases, I used standafd
financial analysis and cash flow and present value
techniques. So all I'm doing is I'm applying the
séme techniques 1T would'use in, say, a commercial

damages analysis, or just when a company is making

internal decisions, locking at different investment

alternatives, oL even‘the course_I‘m currently

assisting with at the University of Massachusétts,
lookiﬁg at, for these students' research projects,
some entity trying to make a decisibn, looking at

different alternatives and seeing what the

" differences are between them.

Sc what I do is I compare complying in a

timely and full manner versus what actually ensued.

And then once I've laid out the costs and cash flows

associated with those two different alternatives, I

have to first adiust it for inflation, adjust it for

tazxation, and then adijust it for that time value of

money I discussed before. Because if we take dollars
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from different years and add them together, it's

somewhat comparable to doing the same thing with
currencies of different coﬁntries. Mathematibally we
could add together, say, U.S. dollars and euros, but
it really Qouidn‘t havé any meaning.

So in order to compare these in a sensible
way, what we need to do 1is adjust dollars from
different yeafs to.présent values as of some common
date and then they can sensibly be compared to each
other, so the total of the present value of the
scenario with on-time full Compliance Can'be cOmpared
to what actually ensued, and then the difference
between them is edual to the‘economic benefit.

Q. L.et's look at a real simple examplelhere to
kind of break this down. Let's assume that a

ﬁoncomplying faciiity feedlot could have installed a

-piece of equipment for a dollar in 2000. How does

that calculate? How does that benefit over time?

A. The first thing that has to be déne, if
we're just iookiﬁg at a deollar that was avoided back_
in 2000, and here we are in 2008, is that dollar
needs to be adjusted for its ta% deductibility. So
just like when you're trying to determine how much a
mortgage 1is reéllylgoing to cost you, and you can

deduct the interest payments on your mortgage from
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your taxable income, here, if, let's say, the

marginal tax rate 1s 40 percent, that dollar becomes

- only 60 cents.

Next we need to bring that dollar forward to
the present. Seo a.pretty typiéal cost of capitél{
pretty close to whaf the generic value is iﬁ the BEN
cémput@r model, is about 9 percent these days. So
that 60 cents in 2000 is compounded forward to 2008.
It becomes about $1.20.. |

So stentially fixsf tﬁat dollar became
smaller because of the tax conseguences, and then
adjusting for the time value of money, it became
bigger. |

G. You mentioned 9 percent is the typilcal cost

.of capital rate.  What did you actually use in this

case?
A. Here in this case I used the Ibbotson
Associates Cost of Capital Yearbook to look up the

value for the meat products in the industry Codes.

1 And over the period of noncompliance that worked out

to an average of significantly lower, 7.7 percent.
Q. So going back to our hypothetical, the 60

cents, bringing it fcrward,'if that were not a

dollar, but, say, a hundred thousand dollars, how

would that compute out?
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A, Basically the same ratio would apply. So in
the fifst example, a dollar became a‘dollar—twenty;
If it was a hundred thousand dollars iﬁ the first
place, then it wouid become about $120,000.

0. So looking back to the year 2000 in this
hypéthetical, if a feedlot were looking at an
expenditure of a hundred thousand dollars, is it
worth more, then, down the road to have not spent it
in 2000, or if they have to, say, ultimately spend it
in 20087

A. | Right. So 1if you took that, say, hundred
thousand dollars in 2000, it would be bigger in 2008
because of infLatiOn, but it wouldn't be $120,000.

It would be somewhexe between 100,000 and 120,000,
and aiso reduced for taxation. And so the économib
benefit wouldlbe equal to the difference of those
figures.

Q. Let's back off from our hypothetical and
talk aBOut this case specifically. What numbers did
you Jloock at'in this case? Feel free to refer to your
expert report if you feel it's necessary.

THE ADMINISTRATIVE LAW JUDGE: Keep your
voice u?. |
MR. RYAN: I'm sorry, Your Honor.

A. If you want to follow along, in this case on
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the bottom of page 5, I used the Beef Fe@dlotVSystems
Manual @ubiish@d by lowa State University.  And there
I took the figﬁres in Table 10 of the Appendix
entitled "The Initial Investment for System 1,

Earthen Lot with Windbreak." There were three
components there for the initial capital investment.
0.  Can we stop for a minute, Mr. Shefftz? 'ﬁid

you say we're at the bottom of page 5 of your expert

Teport?
A. Yes.
0. Where it says "Cost Estimates"?
A. Yés.
Q. Okay. Thank you.
A. And so‘that Was composed of §50,000 for

engineering, 90,000 for construction, and S75,00b for
irrigation. I also incliuded 5 percent‘of that 75,000
irrigation figufe,'3,750; for annual repairs. And
then there was a replacement aﬁ the end--replacement
cycle at the end of 25'years as specified by Table
15, which included the figures for tﬁé useful 1life of
theée structﬁres.

oL Let's go to that report. Could vyou
please, in your notebook in front of you, turn to
Exhibit 32?'

A. Yes.

PETERSEN CQURT REPCRTERS
317 sixth Avenue, Sulite 606
Des Moines, IA 50309-4155

(515) 243-6596




16
11
12
13
14

15

16 -

17

18

19

20

21

22

23
24

25

673

Q. And that should be the Beef Feedlot Systems

Manual from Iowa State University. Do you see that?
A. Yes.

Q. Would you turn to pagé 192, please, the

Appendix Table 107

A, Yes.,
Q. Is that the same Table 10 you're referencing

on page 5 under "Cost Estimates" in your expert report?

A. Yes.
Q. Okavy. Now, looking at--there's a whole
series of rows and columns there. At the very bottom

of.the bage 19 of Exhibit 32, the second to the
bottom line says "Total,".and 1t has a number of
numbérs, and one is'$187;010. Is that for a lot that
hés 750 head?

A. That figure you're lookiﬁg'at, yes. No£ the
figure I used. | ”

Q. Aﬁd the next number over WOuld be $547,910,

Is that for the total cost for 1,500 head?

A. "Right. That's the total cost for the
'initial investment. Once again, not the number I
used.

Q. Which number did you use, then?

Al The number I used is the subtotal in the row

one up from that, for the environmental structures.
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So_facilities and eguipment, that did not enter into
my calculations at all.

Q. So is the number you used $215,0007?

I Yeé, just the-$215,000 subtotal there fﬁr
the environmental structures. |

Q. Okavy. So you used that nﬁmbex, and then
Qhat did you do with it?

A. So if you turn to tﬁe final page of my
report—--or the final numbered page of my report
before the resume, on page 8 1t has a rather dense
table--and I apologize for the font. If I kﬁew how
it was going to be reproduced, I would have tried to
make it a little more legible. But this shows the
calculations, and what I did with that 215,000
figure-- |

Q; Is ﬁhat in the upper left-hand corner of the
chart on pége 8 of your report? |

A. Right. So the column that says ;Originai
Cost Estimate;",and the row that says "Initial Cost,"

you'll see the 215,000 figure.

0. That's right out of Table 10 of Exhibit 327
A. That's correct.
Q. Tell us how you got to your economic

benefits results starting with this $215,000 initial

COS,ﬁ .
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A. The first thing T have to éo is that;s from
a document that was produced in 2006. Now,
néﬁcompliance, I understand in.this case, thsically
is alleged to date back to, if I'recali correctly,
1991.-‘But bécause of the statute of limitations, I
consexvatiﬁely took the economic benefit back to only
August 2002, fivé years before the filing of the

complaint, is my understanding.

Q. - Can we stop there for just a2 minute?
A, Yes.
0.  you say you started the economic benefit

numbers calculation, then, five years age; 1is that
Cdrrect?

A. That's right.

O Now, 1f hypothetically Mr. Vos was out of
compliance with the Clean Watexr Act ionger_than that
five years, wéuld he actuailyrhave a greatef economic
benefit as a.result?

A. Yes. The economic benefit would be much
larger both because théw;looking at the costs I héve
here both bécause the annual--annually recurring
repair cost, the irrigation system would havé been
avoided over a much longer peridd of time, and having
to--the present value of having to put in the

environmental structures over a decade earlier would
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have had a much higher value and, therefore, the

economic benefit would be much higher.

Q. Going back to your analysis for the last

five years only, what did you do next?

A. Ckay. So I have these cost estimates from

the manual, but that's as of 2006. Had
occurred in ZOOZ, because of inflation,
cost less; So I have some calculations
Instead of using the constant inflation

time, to be more precise I have monthly

compliance
it would have

here.

rate over

values from

what's called the Construction Cost index from the

publication Engineering News Record. So just.like

yvou might hear about on the nightly news about how

the Consumer Price Index has gone up so

much over the

past month, this is a more specialized index that

more closely tracks costs for, like, the

environmental structures in this case.

So after I p@rformed the inflation

adiustments to figure out what the out~of-pocket

costs, so to speak, would have been back then, I take

into account the tax conseguences using, to be

conservative, a very high tax rate, the

possible marginal combined tax rate, U.S.

combined.

highest

and Iowa

Q. Why is that conservative, using the highest
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tax rate?

A, The higher the tax rate~-the higher the tax
rate, the lower tgé af%er—tax cost of compliance.
All else being equal,.the lower the cost of
Vcompliance; the lower the.economic benefit. Sc even
if Respondent was péying a marginal tax rate much
lower than this,-then, therefore, the actuél
after-tax cost would have been highe:, and,
therefore, the economic benefit figures would be much
higher than in my‘report. But lacking any
information on Respondent's detailed tax finances, I

just conservatively used the highest tax rate

-

possible.

Q. So by using the highest tax rate‘possible
are youlessentially giving the Respondent the benefit
of the doubt?

A. Yes. It's biasing the eccnémic benefit
result downward.

Q. Okay.

A. - In addition to the-tax rate, I also chose
the most rapid depreciation schedule possible. Even

though these environmental structures have a useful
life of 25 years, according to the Beef Manual, T
used a relatively rapid depreciation schedule over a

seven-year period just in case, for tax purposes,
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they really might have been able to depreciate that

quickly. Once again, that lowers the economic

_ benefit.

And I also took account of the fact that th@
special depreciation schedules were available. 2As of
2@02, congressional legislature encouraged investment
then. Whether something like this really would have
gualified, I don't know for sure, but to be
conservative, I applied that faster schedule which
also biases the econcmic benefit downward.

50 then once I've finished with these

cinflation and taxation adjustmehts, then I have

dollars as of these different years. As I said
before, I have to adjust them for the time value of
money. And so I use a present value factof that's
based upon that annual 7.7 percént rate.

And then tQ figure out what the economic
benefit is if all these costs are avoided--

Q. ‘Where are we on this chart right now, page
8?

A. SOrfy; We're now on the finail colﬁmn, and
vou see some of the headings above that say‘"Present
Values using 7.7 percent, and af September 1st,
2008."

When I wrbte this report in mid-August,
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September 1st.was the first day of the folioWing
month. Now we're in the middle of September. I
also, once.we get down to that secﬁion, I give
figures on how this economic benefit can be brought
forward-from month to month recaléulating,
eﬁsentially, the definition éf when fhe present is.

Q. So what's the significance of that September

lst, 2008, date?

A. It was simply roughly at the time of my
report.

Q. Okay. Go ahead.

A. So focusing on that final column where I

have the result in dollar terms--and, once again, I
apologize for the poor print quality here--there's a
line that says 1f all compliance costs are avoided,
then total economiq benefit 1s egual to about
196,000. So that's adding up the present values of
putting in place the environmental structures in
2002, and then paying for thé irrigation system
repair costs over the intervening period, up until
February 2007, when I understand the feedlot came
inte compliance by lowering its head count.

Q. So in simple terms, 1f Mr. Vos never
conétructs these contrels, and he's found to be

governed by the Clean Water Act, in other words he'é
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required. to have ﬁhese comtrdls, then this would be
his economic benefit?

M. Yes, 1f he never takes any othéi measures to
come into compliance.
| But then, alternatively, if théselcontrols
aré to be put in place by about the end of this vyear,
I calculated What the economic benefit would be for
that.

S0 you can see I have.the delayed costs down
below. So‘that 215,000, now instead of getting
émaller,‘it gets bigg@r‘because of the inflation
adjustments éincé the manual froﬁ 2006~-~the costs are 
going to be higher at the énd of 2008. So if you
iooklat the fine @rint—~once again I apélogize for
the poor legibility of this, but the 215?000 beccmes
about 235,000,

0.  Where is the 235,000°7
A, Tf you look at the row that says "Delayed
Costs, ™ and then you follow it across, the 215,000,

there are some--~there's a monthly vélue for the

Construction Cost Index, and then in the fourth

column that has numbers in it, there's a 235,000.
Q. Would that be under the "Inflation Adjusted
Cost"?

A. That's correct.
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Q.  Just so 1 ﬁnderstand, if he were to go out
and build it today, based on these 2006 costs we find
in the manual, Exhibit 32, it wouldn't be 215,000, it
would be 235,0007

A. Roughly speaking. If those costs in the
manual are reasonably indicative.of the cost that.
would be incufr@d at this particular f@@dlot,_and if

inflation over this two-year pericd for structures

_lik@ this has been pretty similar to the Construction

Cost Index, then that;s a good estimate of what it
would cost now.

Q. Go ahead and proceed.

A. So then I go through the same caiculationé
for the present value of tﬁat, and I subtract that
from the previous figure for the economic benefiﬁ,
and also add onto that a measure of the--what it
would cost to replace this equipment earlier had it
béen installied at an earlier point in time.

Since even if this equipment is put in
place--I'm éorry—wthese‘siructures are put in plaé@
in 2008 as compared to 2002, they're still in better
condition than they would have been in 2002. There's
more of their useful life left.'_So with those
adjustments, the final result is 65,000‘as compared

to $196,000.
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Q. And that would be reflected in the final
column in approximately the middle of that chart on

page B8 of your expert report?

Al Yes.
0. Is the actual number $64,9657
A. Yes, if we take it to the exact dollar.

And then earlier I said that this table also’
has calculationé that show how these figures increase
over time if the pehalty is paid at some point in the
future as opposed to right now, as of when these
figures are calculated. And so for the avoided cost
scenario with the eéonomic benefit of about $196,000

increases at a rate of about 51,200 per month, and

the $65,000 figure increases at a rate of about 5400

per month.

Q. So in a genefal sense, economic benefit is
locoking at the money that the noncom?lier has in his
pocket, so to speak, from not building a piece of
equipment, and what it's worth to him today. Eé that
correct, generally speaking?

A. ' Yeah, tﬁat'é a quick summary;

Q. So the date he disgorges that money from his
pocket would be the-penaity payment date?

A. That's right.

Q. Until he disgorges that econcmic benefit for

PETERSEN COURT REPORTERS
317 Sixth Avenue, Suite 606
Des Moines, IA 50309-4155

(515) 243-6596




10
11
12
13
14

15

16

17

18

19

20

21

22

23

24

© 25

683

noncompliance, the economic benefits continue to

"accrue in his favor?

A. That's right. T sheuld note; as T sai&
edrlier, the compliance dates that I use‘iﬁ my
calculaticns also‘play a big role. The irrigation
systém repair costs, those are cut off at February of
2007 when the facility did come into compliance. And
thé delayed costs of the $215,COO.for the
environmental_structuxes, I modelled that as being
projected to be completed at the end of this year.

| So putting‘in those dates, as opposed to

dates further in the future, has a big impéct on
stopping that economic benefit. “But then once‘that
econonmic benefit is calculated, it does continue to
giow, depending on what our definition of the presént
is for the present wvalue calculatiohs.

MR. RYAN: I have no.further gquestions, Your
Honor. | |

THE ADMINISTRATIVE LAW JUDGE: Okavy. You
need a minute, or are you ready to launch right into
this?

MR. McAFEE: I think I'311l go ahead and
start.: |

THE ADMINISTRATIVE LAW JUDGE: Okay.
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CROSS—EXAMINATION
BY MR. McAFEE: _
| Q. Good afternoon, Mr; Shefftz. Did I
pronounce’ your name correctly?

A. Yes.

Q. All right. Thank you. I'm Eldbn-McAfe@. I
represent the Res?ondént, Lowell Vos, and‘i want to
gd through some of this with you to make sure we
understand how this has been calculated. And somé of
ny questions may be pretty basic, but, again, we need

to get to the bottom of this to determine how you've

calculated your economic benefit analysis here.

And I guess I'll start with some background
on yoiu. I won't get into your resume and
gqualifications other than te ask you have you ever

conducted an economic benefit éhalysis on a feedlot

before?
A. Yes.
Q. Okay. Could you tell me when and for what

purpose oOr purposes?

A. There have been a lot.
Q. Okay.
A I don't want to repeat my qualificatiohs,

) }
but I have been doing these calculations since 1992.

0. - On féedlets?
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A, Feedlots--you know, every now and then I get
a case for a new industry that I've néver worked on
before, sometimes a product ﬁhat I never even knew

existed, but feedlots, for better or for worse, are

something that we see quite a bit.

Q. When you say "we"-- Let me ask you, are
fhose cases you*vé worked on? are those #elated to
EPA actions?

AL EPA, Department of Justice, state EPAs, and
state attdrneys general, and not—foerrofit

litigatofs, ves.

0. Again, regarding feedlots?
A. Yes, quite a few.
Q. Okay.. You've not been to Lowell Vos'

feaedlot, I ftake 1it?

A, I havé not.

Q. I take it it.is not necessary for you to
pﬁysically view a feedlot, or any other business, to
cénduct this analysis?

A. In this case I did‘not think. that a site
visit was necessary.

Q. Ckay. I gueés one of the things I want to
understand is‘how the increased costs of the
constxuétion costs are figured into your analysis. I

think it's a pretty basic assumption thatAyou“re
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assuming Lowelllshbuld_have built these facilities
in--what date, again?

A. It's based on the statute of limitations
cut-off, so 1it's August 2002.

Q. Okay. And, obviously, and I think you've
testified to this, ﬁhe cost of building tﬁose today,
using the daté of December 3i of 2008, as you have
here, is higher; is that correct?

A. Yes, unless there's some highly unusual
circumstance where somehow there's been some
technological innovation; dr perhaps the cost of
specific material has gone down. Sometimes I see
things like that in products or services that tend to
follow, perhaps,_locai conditions, things like
hazardous waste disposal that don't follow general

inflationary trends. But something like this, it

seems like the Construction Cost Index would-be a

feasonable fit.

0. for someone like me, and others, we would
say, well, the fact that he did not build, if he was
regquired to build in August of 2002, and doesn't
build until December 31 of 2008, that theré may not
he any economic benefit to waiting that long because
the costs--the fuel costs, et cetera, going up as‘

much as they have lately, that there may not be any
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economic benefit. Is that all factored into your

analysis here?

A.

Yes. If you look at--again, I apologize for

how this printed up as an exhibit, but my estimate

for how much it would have cost in 2002 is $185,000."

My estimate for how much it would have cost in 2008

is about £235,000. So that takes into account the

inflationary increases over that period.

higher,

All else being equal, if inflation is

that reduces the economic benefit. If

inflation is lower, that increases the economic

bhenefit.

So the key factor is that spread between

inflation and the time value of money.

0.

Could you help me? I see the $235,856 figure.

Is that the one you're saying is today's cost?

A;
Q.
A.
Q.

A.

Yes, roﬁghly speaking.

Where is the 1857

The very first row going across.
Okay. Very first row--I apologize.

Very first row, fourth column with numbers

under the——the'same column.

Q.

A.

I see it.

To give an example, once we had--when we

were working on some cases that involved a more

industrial process machinery, you know, pieces of
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control eguipment that had large components of steel
in them,'and there is a period in the U.5. economy
when steel priées were Jjust going up at ah‘
astoundingly high level, that would significantly
reduce some economic bengfit'figures to almost
nothing just because the cost of compliance out—of—'
pocket had gonerup much faster than anything else in
the economy. So 1t f@ally would have paid to do it
earlier to take advantage of it, and there's sone
elements of that here.

For example, the special tax break that I
had mentioned with accelerated depreciation was
available back in 2002 following the September 1lth
trdgedy, buf eventually that was phased out and it's
no longer available now.r So things like that do
dampen the economic penefit, or partiaiiy offset it.

Q. So Mr. Vos' costs to build now, when it

‘comes to December 31, 2008,'if those were higher than

$235,000, then his--your economic benefit analysis
would not reflect that?

A.' You also need to look at what the cost would
have been in 2002. 1In other words, let's say both of
those‘figures in reality would have been 10 percent
highéf,than what I have here. .So in that case that

would—Qwell; that would slightlywmthat would slightly
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increése the economic benefit. If both thosé figures -
were five percent lower, it would slightly decrease
the economic benefit. If it was a fixed amount, if

each figure was $20,000 lower, that would change it.

It all depends on the relationship between those two

dafes.

Q. Again; let's turn, then, to--what if Mr. Vos

" has already paid some of the costs of construction?

You have engineering costs built into this, I assume,
tbrough the ISU Beef Systems Manual?

A. That's correct.

0. I believe I saw a number on page 19 of the
Beef Systems Manual--let me check that exhibit
number.

MR. RYAN: 32.
MR. McAFEE: .Thank you.
BY MR. MCAFEE:

0.  Exhibit 32 on page 19 lists engineering
costs of $50,000. Is your model assuming he has not
paid those?

A. That's right.

0. So 1f he has, in faét; paid engineering
costs élxead?, just hasn't constructed, that would
affect your analysis?

A, That's correct,
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Q. And how wouid that--you'd have to know that
date as to when he paid it because that would, in
effect, have stopped the benefit of not payin§ that

cost; 1is that right?

A Exactly.
O. I now want tce talk a little bit about the
dates of noncompliance. You started the date of

noncompliance, again, on the statute of limitation
date, which is on page 5. You've listed August 1l4th,
2002. Is there a way——we.ll,‘ let me ask you first, if
that date of noncompliance were several years later,
let's say four years later, fdr'instamcewwz‘ll.just
ask you this as a'hypqtheticaif*thét would,
obviously, change your calculations guite a bit; is
that fight? |

A. Yes.

0. ALl right. Theré will be some testimony in
this case, which has not been entered of record yet, j
so we'll have to use it as a hypothetical, but a
program where arguably—;and I, on behalf of Mr. Vos(
will be making this argument to ihe Court--that he
was not out of compliénce, if at all, of course,.but
not out of compliance until April 1 of 2006 when a

program called the Iowa Plan ended.

~So if that were the date, beginning of
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noncompliance, April 1 of 2006, and then you have
Februapy 19, 2007, as thé date.when he reduced his
head counts fo come into compliance, that would be

just short of a year of noncompliance, right,

roughly?
A. Yeah. About ten months, yeah.
Q. Is there some way from‘your table, like

these monthly increases, can those be used to do an

analysis, or figure out what would your figure be for

ten months of noncompliance?

A. It's something that, you know, doing some
typing on my computer I could figure ocut very
guickly, but by looking at this table and trying to
do calculatioﬁs in my head, not really; but it would
be drastically reduced.

Q. Is there a way--I understand you're not at
your computer.

A. I'm sorry. I misspoke. The delavyed
economic benefit would be drastically reduced. The

avoided economic benefit would be significantly

' reduced, but it would still be substantial.

Q. Okay. Let's talk about the delayed cost.
Turning to page 8 of your report, you have there a
monthly increase--talking about delayed costs,

again--of $404 per month; is that correct?
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A. That's correct.

Q.. What I'm trying to get at, just sitting on
the stand as you are téday'without your computer in
front of you, can we use that $404 a moﬁth to in any
way determine what the economic benefit would be for
ten‘months; not compliant’from April 1 of '06 to--

A. Sorryﬁ It's just a math thing. It just

doesn't work that way. That figure is applying to

$65,0CG being brought forward from month td month.

Just to give .you a flavor, if you want to
know.what this would entail, if you have this only
about ten- month nqncompliance period, basically
these dates change. So if.you're only interested in
the delayed costs, the spread between the dates when
the money should have been spent and when it was
actually'speﬁt, it's less than a year, so the
differential gets a lot smalle%. And then, also, the
avoided annual costs, you have oniy ten months of
those instead of almést five years. S0 thét was a
fairly small cost to begin with.

Althcﬁgh it's a little bit speculative for

me to say this, I'm pretty sure with only a ten-

‘month noncompliance périod, the.delayed economic

benefit would be gulte small. The avoided economic

benefit, though, would still be substantial.

i
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Q. For the delayed--and I'm just asking fqr
estimates from you, and I realize they're very rough.
Can you give me a‘dollar estimate? You said guite
sméll. I'm just,looking for a ball park.

A. I wish I could. I love doing
recalcglatiqns. " Clients call me up on the phoneg all
thé time and ask me to recalculate things. I lové
doing that. I love numbers, what can I say?

Rll I can say is nqw it's 65,000, and
although--unfortunately, these thinés don't work

quite proportionalily, but it's based upon a

noncompliance period, you know, from August of 2002

to February of 2007, and then the delayed costs, you

know,'td Deceﬁber 2008, kind of averaging out the.five.
or s0 years, you know. When you take five or six
years and you cut it down to less than one year, you
knqw, can you sort of say it's egual to onewfifth or
one-sixth? Sort of. It gives you a very rough idea.

I will say, I'm pretty confident it would be

less than half that figure there, and it might even

be more like a guarter of 1it. It's getting really
speculative. And although these things are not
complicated to do with a s?readsheet, to ftry to ao
them in my head, I can't give yéu a more precise

’

answer that than.
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0. I'm not trying.to be unfair to you, I'm just
loocking for alball §ark, and maybe I'm being unfair‘
to ask for a ball park. You said maybe a fourth--1I
don't want tc mischarécterize what vyou said.

A. Although some things surprise me sémetim@s
when I run it througﬁ a spreadsheet and take into
account all the taxétion and inflation
considerations, you kﬁow, looking at it here, I'm
pretty confident it would be less than half of that
$65,000, and I'm fairiy confident, you.know,
somewhere~-a quarter of that $65,GOO'figur@'is in the
ball park, so to speak.

But, once again, it's sémething easy,
relatively, to do‘in a spreadsheet, ét least for me,
at leasﬁ, but hard for me sitting here on:the stand
in my head.

Q. I understand. I think vou've done very
well, I juét wanted to get a.ball park.

E‘do want to confirm one thing. Does your
economic benéfit analysis, it dqes take into account
the lost income, the fact that--I need to clarify
pbetter. I mean for lost income, first of all, when
Mr. Vos reduced to less than a thousand head, vyou
stépped your deiayed cost analysis at that points

right?
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Al I stopped the irrigation costs that were
being--the irrigation repair cost being inc@rred each
year.

Q. Okay. All right. Let's take the scenario
if Mr.“Vos never builds, ne#er coﬁstructs anything,
and he would--to do that and‘not have the EPA on his
door constantly, he would havé to be at less than a
thousand head to do that. Does your model take that
into account, 1f he never constructs-—-and your numbe;.
is much‘higher if he never constructs--he must stay
underla'tﬁousand head to be in compliance, does your
model take that iﬁto account?

A. I did not have sufficient information to do

“that. If the feedlot was to forever stay under a

thousand, then I would need to have information on

what level it was at before, and then detailed

information on the incremental costs and incremental

revenue, and, therefore,‘increm@ntal prgfit
associated with the additional head. And I know I
just said "incremental" three times in a row, but
it's an important diétinciion because the concern is
not.the overall profit level, but that profit
associated just with those incrementals; those
additional head of cattle.

So it requires a lot more information to do
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that than what I have here. Not just é different
type of information, but a lot more information
because I need to know what costs are fixed costs; in
other words, they don't vary depending on the number
of.héad, and the sanme tﬁing with revenues. Sometimes
it's hard to split those things out.

So as an example, this type of analysis--
recently I was looking ﬁt én asphalt planﬁ, a lot
different, ﬁ know,lthan raising cattle. But the
issue there was the company had exceeded its permit
limit and produced more than it should have. So I
had very detailed information on each‘faciiity for
each month's production, breaking out costs, So I
was able to identify which costs were proportional to

the level of‘production. I could scale those back

accordingly, and then figure out what the revenue had

been on a per time basis. That's an example of how
that kind of calculation would work.
Q. I want to make sure I understand. Under

your anaiysis, if he does not build--of course that's

- much higher, the economic benefit. And does that

assume that he will return to production at over a
thousand head, if he does not build?
A. It's not taking into account the distinction

between that. I'mentioned'in the report on page--the
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top ©of page 5 I have a reference to that. So--1
mean, alternatively the economic benefit can be done
by saying that back in 2002 the head count should
have been reduced to that, and then information we
need, not juét current information, but going back in
time as to how cost and revenues varied and were
linked to the h@ad count. |

Q. I need one clarification here. Again,

you've stopped some of your calculation, anyway, at

February 19th, 2007, when he reduced to less than a
thousand head; right?

A. That's correct.

Q. And what I'm not quite folloﬁihq, and you-
might have explained it, but you may have to lead me
through it again, is why does.the cost, 1f he never
consttucts, go up so much if that is the date he came
into compliance, aﬁd if he stayed at that date? Are
you telling me that's the information you don't have?

A. T'm sorry. I just wasn't quite following

you. You might have said that fine.

Q. Probably the way I asked the question. In
your analysis you;ﬁe stopped~--T'm using the term
"stopped"--some of the economic benefit on February
19th of 2007, when he reduced to less than a thousand

head, which brought him into compliance; right?
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A. Right. 1Into legal compliance, right.

Q. You stopped some of your economic
ben@fiﬁmwthe economic benefit hé received, that
stopped as of ﬁhat date, some of it; right?

A. Right. I'm stopping the avoided costs for:
the irrigation system repair rate.

Q. The other costs continued?

AL Right. The delayed cost is not modelled as
being incurred until thg end of this year.

Q. What I'm not--maybe you've answered-it. I
want ydu to help me confirm that. Maybe 1f--with

that date in mind, and i1f he never constructs and

'stays below a thousand head, I'm having trouble

underétanding why the benefit is so high. Is that
the information you don't have that you say you need?
A. Well, if you‘}e saying that he's never going
to instruct--construct, but is going to permaneﬁtly
stay pelow a thousand head, then that becomes the

more accurate compliance scenarioco. And-although this

‘can be used as a proxy for it, I would wént to know

what the incremental profit was associated with those

additional head of cattle that essentially should

have been foregone over the entire noncompliance

period, and that would probably be a better measure

of the economic benefit:
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Q; And so those numbers aren't here?

A. I lack--I love doing these calculétions,'buf
I don't know what the exact head count Qaé over time.
And althouéh it's possible to look up average figures
for profit per cattle, you know, something like that
varies S0 much from feedlot to feedlot.

Q. : I understand. Let's turn to ﬁhe scenarioc 1if
he doés construct. He'é at less than a thousand head
right ﬁow, and your'analysis.heré, does 1t assume
thaﬁ he stays at a thousand head until December 31,
2008, and then constructs?

A. Essentially,'yes.

MR. McAFEE: Okay. I don't have any further
guestions, Your Hoﬁor. |
THE'ADMINISTRATIVE‘LAW JUDGE: Thank you.
Mr. Ryan? |
REDERECT EXAMINATION
BY MR. RYAN:

OF On that last theme of head count, I believe.
you testified that in order to do a proper analysis
for staying in compliance by remaining forever under
one thousand head, you;d‘have te loock at the per head
profit for the entire period of noncompliance. Is
that what‘yoﬁ stated? | |

A, The incremental--I know I keep using that
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706 -
word, but it's very important. Not just.taking the
total profit for the feédlot and dividing by the
number of head, but_lookinQ at the profit, the
incremental profit that's gained from how mény head
put the feedlot over the thousand head limit.

0. So, for example, if theliot had 2,000--to
pick round numbers, the 1o£ héd 2,000 head over ﬁhe_
last five years, and now has 1,000 head thaf reduced—~
50 they're'ﬁroducing 1,000 head less. And_let”g
assume for this hypothetical that the profit'per,head
is $100, just to pick a round number. That will be |
$20,000~--that would be reduced.by 1,000 head times:

$100 per head, that would be $20,000 per year reduced

profit. Is that a fair analysis--way to look at it?
A. I think you multiply a hundred dollars times--
Q. Two thousand--one thousand, excuse me. I'm -

a lawyer, I don't knéw math.

A. That's okay.

Q. $100 per head times 1,000 head would be a
hundred thousand dollars.

A. Right. A hundred dollars per head times a

thousand head, $100,000, depending upon--I don't

exactly know what the production cycle, so to speak,
is for rearing a calf and bringing it to slaughter,

but that‘would need to be accounted for, too.
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0. So let's assume there 1s one production cycle
per year. If there are two production cycle per year, it
‘would be double that. So let's assume one each year.

For the last five years the feedlot owner is producing

1;OGO less head in order to stay under the limit. So
that would be $100,000 a year for five years. S50
would that be $500,000 in profit that he made but he
should not have made over the lést five yearé?

A. Roughly speaking, $500,000 in profit, and
then we have to go through that--basically that same
exercisé we went through earlier, with the oneldollar
in avoided costs, except here it's profit that has to
be converted to after-tax basis and‘then brought
forward at the same time value of money. So first it
gets smaller, and then it gets bigger.

S0 in this--in the séenario you've described
there, complying by éermanently staying under that
limit, islfar more éostly than implementing
cdntrol—~environmental control measures.

Q. And we would have to look at the profit that
he did in fact gain over the last five years in
ioéking forward to this noncompliant scenario of
permah@ntly staying under a thousand head; is that
correct? |

A. Going out into the future, that's not
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something.that waé done improperly, so we're just'
locking at the noncompliance beriod.' |

Q. ~Right. Now, on cross you wér@‘asked.about
the 2006 costs that wér@ in Exhibit 32, and that was
the Towa State beef cattle study that we talked
about. You used the numbeﬁ 215,000, and you were
asked 1if that number were bigger~-let's assume for
sake of argument that $215,00G underestimates how
much Mr. Vos would have spent five years ago to come
into compliance, or in 1991, for that matter. If you
were asked if that number was bigger, what effect

would that have on the overall economic benefit? Can

‘you briefiy summarize what would happen if that

number gréw?

Let's assume, for sake of argument, that
Mr. Vos couldn't have done this for $215,000 in 2006
dollars. Let‘s‘assume it cost‘him $300,00G. What
effecﬁ would that have? |

A. Basicaily‘it's proportional to the

relationship between those two numbers. " So, in other
words, to keep it a little bit more simple, if that.
215, if, say, that Iowa feedlot had been redrafted
and focused--and the Iowa Manuél héd 5een redrafted

to focus specifically on this feédlot and. they

decided it was $430,00G, exactly twice as much, then
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the economic benefit would be exactly twice as much.
Farlier I was asked to perform some numbers:
in my head, which is hard to do. But when we're just
talking abbut all the compliance cost figures
increasing by a certain percentage, the economic
benefit increases by the same percentage.

Q. Tf this $215,000 is low by 30 percent, would
the ultimate economic benefit be low by 30 percent,
rbughly speaking?

A. . That's correct.

MR. RYAN: I have né further qpestions, Your
Honor.
THE ADMINISTRATIVE LAW JUDGE: ‘Okay.
Mr. McAfee, anything?
MR. McAFEE: I believe just one question.
RECROSS EXAMINATION
BY MR. McAFEE:

Q.‘ Did I hear you éorrectly—— I believe you’

made the statement, in response to a quest%on'from‘
Mr. Ryan abbut staying under a thousand head,
something abbut it would be far more cosﬁly than
building the structuies. Did I hear that right, cor
did I misunderstand you? |

A. . That was under the scenario where the '

incremental profit per head is $100. And what I
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meant by "costly"” was‘for@gone profit. So I'm kind
of talkiﬁg econcmic speech there. The éoncept of
opportunity cost.
' So if there's an action that & company has

to take that even if it doesn't require writing a

‘check to someone in the form of a cost, it'reduces

profit, then that's what I meant by more costly.

Q. Did I understand that correctly, staying
under a thbuéand head would be far.mére costly to
Mr. Vos than building the structures? Is that what
you meant?

SA. If it was $100 per head and you had one full

‘cycle of cattle each year.

MR. McAFEE: I just wanted to make sure I
undefstood. Thank ybﬁ. I héve no further guestions.
MR. RYAN: I havé one more guestion.
FURTHER REDIRECT EXAMINATION
BY MR. RYAN:
Q. If it were more costly, this hypothetical

$500,000 to Mr. Vos, would that result in a larger-

‘economic benefit, or a smaller economic benefit?

A.  That's what I meant by more costly. In
terms of the economic benefit, the foregone profit
would be much higher.

In other words, when I say there's an
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economic benefit, X amount of dollars, even based
upoﬁ avoided and delayed pollution control costs,
that's essentially saying that's what the cost of
compliance ultimately is’by comblying on time, 1it's
that economic behefit.

So here, if redﬁcing the head count would
have entailed foregoing that much profit, 1it's more
cqstly in that sense; and, fhérefore, what I mean by
that is the economic‘ben@fit is, the%efore,'much
higher.

MR. RYAN: I héve no further questioﬁs, Your
Honox.

MR. McAFEE: I haﬁe no furfher quesfions,
Your Hoﬁor.

THE ADMINISTRATIVE LAW JUDGE: Okay. Thank
you for your testimony.

(Witness excused.)

THS ADMINISTRATIVE LAW JUDGE:‘ We'll take a
five-minute break. Then the'next witness will be?

| MR. BREEDLOVE: Bryan Hayes from the Ilowa
Department of Natural Resources wiil‘be cur next
witness. |

THE ADMINISTRATIVE LAW JUDGE: Okay. See
you back in five mihutes..

(Short recess.)
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THE ADMINISTRATIVE LAW JUDGE: We'll go baék
on the record. N
Go ahead, Mr. Breedlove.
MR, BREEDLOVE: The Environmental Protection.
Agency calls Bryaﬁ Hayes with the Iowa Department of
Natﬁral.R@sources.

THE ADMINISTRATIVE LAW JUDGE: Okay. Hi,

‘Mr. Hayes. Raise your right hand, please.

BRYAN THOMAS HAYES,
called as a witness by the Complainant, being first
duly sworn by the Administrative Law Judge, was
examined and testified as follows:

THE ADMINISTRATIVE LAW JUDGE: Okay. What
we'd like you to do 1is stété your name and spell it
fér the court reporter.

THE WITNESS: Bryan Thomas Hayes; B-r-~y-a-n,
f&hwo—m—a~s, H-a-y-e-~s.

THE ADMINISTRATIVE LAW JUDGE: Okay,

Mr. Breedlove.

MR. BREEDLOVE: Thaﬁk you, Your Honor.

| DIRECT EXAMINATION
BKlMR[ BREEDLOVE :

Q. Mr. Hayes, can you please provide us with
your educétional background.

A. I graduated from Iowa State University in
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the fall of 1985 with a bachelor of science degree in

fish and wildlife biology.

Q.

AL
Resources

Q.

A.

Q.

and who do you work for?

I work for the Iowa Department of Natural

How long have you worked for IDNR?
For 21 years.

What area of IDNR--within what area of IDNR

do you work for?

A.
‘Q.
section?

A.

o

Lo FHo0

>

years.
Q.
A.
positions
Q.

position?

I work for the fishery section.

How long have you worked for the fishery

For 21 years.

What 1s your current position?

I'm a fishery bioclogist.

How 1ong have vyou been in this position?
Fo£ nine years.

Previcusjto your current position?

T was a natural resocurces technician for 12

And prior to that?
Prior to that I'd worked some seasonal
while attending college.

What are your duties in your current
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A, I cover a ten—coﬁnty area managing fish
populations in the waters of the state.

Q. And what type of work did you do in your

‘previous positions?

A, As a natﬁral resources technician,‘also
worked in;won managing fish populations, but.maybe
not necessarily in a }eadérship role. In the fishery
section Weltend to work in two-person teams, a
biologist'aHQ'a technician. Sq.

Q. In your current position, what are your
typigal duties? What do you do?

A.  Manage fish populations in public waters.
This involves lakes, streams, rivers. It involves a
whole hosf of things. It can involve stocking fish,
when needed. We do monitor some water quality, we
wérk to improve water guality. We do a lot of public
rélations work, promoting fishing.

So it can involve a whole host of things.

"But what we're gettirng at is trying to provide the

best fishery resources we can for the people in the

State of Iowa.

Q. Your duties include assessing streams?

A, Yes, 1t does.

Q. What's involved in assessing a stream?

A.; Well, we go out and sample stréams. We've
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been invéntorying stfeams a number of years in Iowa
trying to find-ouﬁ_wﬁat‘s in_theﬁ. A lot of these
streams have not been inventoried for 25 y@ars. And
by an inventory, I-mean we go out and lpok and see
what kind of species are there and at what abundance.:

e also do some physical habitat
measurements just to provide some, you know, current
data on wﬁat'the habitat 1s like so 1f fhey‘répeat
this in another 25 years, we can look and see what's
ghanged.

Q. Have you ever performed any investigations

'following up on fish kills?

A. Yes, I have.

Q. What's--how many fish kills-have you
résponded to?

A, Oh, probabiy‘ZS, or S0,

Q. Do you also perform routine investigations
looking at diversity and populations of streams?

A. Yes, I have. In the 21 years I've probably
done.ZOO of those.

Q. Have most of those stream assessments been
on Iowa streams?

A. A1l of them have been.

Q. And, typically,lwhat type of streams are ydu

assessing? Large? Small? Please describe what you
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.typically work on.

A We call them HUC 12 streams.
THE ADMINISTRATIVE LAW JUDGE: What are they
called, siz?
THE WITNESS: HUC 12.. That's hydrologic
unit code, H-U-C.
THE ADMINISTRATIVE LAW JUDGE: Thank vou.

A. The whole country's divided up into regions,

‘and then subdivided again, and subdivided again. And

eventually you get down to this hydrologic unit code.

And a HUC 12 is a small encugh stream that it's

wadeable, is what we're looking at. We're looking
for streams we can wade in, we don't néed a boat, we
don't néed a barge. So HUC 12s are wadeable streams
in Towa--well, they're all across the state. -

A HUC 12, there'S'an.individual number
associated with that watershed, so anybody in the
country can see that cbdé and determiné which
watershed you are in and whether it drained to the
Missouri River orx the-Mississippi, and that kind of
thing. So we sample small wadeable streams.

BY MR._BREEDLOVE{
Q. Of the 200, or so, stream assessments that
yoﬁ've performed, what percentage would you say aré

on small wadeable streams?.
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A, Probably about 8C percent of t?em, I would
say. I have done, you know, survey work on larger
rivers and nonwadeable stﬁeams.
Q. But the majority of your work is on smali——
A. The majority of the stream work has been in

wadeable streams, the smaller HUC 12 streams.

S0, ﬂave yéu ever_testified before?

A, No, I haven't.

0. How's it going? Are you all right?
A, It's fine.

MR. BREEDLOVE: Your Honor, at this time I

"would like to move to gualify Mr. Hayes as an expert

in stream assessments of aquatic life in Iowa

streams.
MR. McCAFEE: No obijection, Your Honor.
THE ADMINISTRATIVE LAW JUDGE: He's
designated. By the way, becaUse I wasn‘tlpayingvas

close attention as I should have, you said

"wadeable;“ They can wade in and not be above ¥

number of feet? What's the definition of wadeable?
‘THE WITNESS: We put on chest waders, and we

won't find water deeper than our chest waders. So.
THE ADMINISTRATIVE LAW JUDGE: Okay-

Thanks.

MR. BREEDLOVE: Your Honor, can I get my
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glass of water?
THE ADMINISTRATIVE LAW JUDGE: Sure.

BRY MR. BREEDLOVE:

Q. MR. Hayes, are you familia£ with Elliot
Creek?

A. Yes, 1 am;

Q. Are you familiar with the unnamed tfibutary

that feeds into Elliot Creek on Mr. Vos' feedlot?

A. Yes.
Q. - How are you familiar with that stream?
A. I did some‘fishery survey work there this

past August, August 5th, to be exact, 2008.

Q. So what sort of work did you do on that
stream?
A. We wént in there and sampled fish in three

500~foot segments of Elliot Creek, two of them .in
Eiliot Creek, and one iﬁ the unnamed tributary.

MR. BREEDLOVE: Your Honor, I'd like to use
the LitePro so we can go ahead and designate where he
sampled.

C THE ADMINISTRATIVE LAW JUDGE: Sure.

MR. BREEDLOVE: Mr. Pollard; can you turnl
that on for me?

Your Honor, I have Complainant's Exhibit

43-C--or 43-A. I'm just wondering where I should--
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MR. RYAN: Put it up with the other
exhibits.
BY MR. éREEDLOVE;
0. Mr. Hayes, when this warms up, with the
Judge's permission, we caﬁ mark 1t up.
THE ADMINISTRATIVE LAW JUDGE: When he tells
you to éo up there, he'll tell you to mark on it;
‘MR. BREEDLOVE: Your Honor, may he approach?
THE ADMINISTRATEIVE LAW JUDGE: Yeé.
Absolutely.
Go ahead, Mr.‘HayeS.
BRY MR. BREEDLOVE:
Q. So; Mr. Hayes, when did you perform this
assessment?
A. Bugust 5th, 2008.
Q. This was on Elliot Creek, and an unnamed
tributary to Elliot Creek?
A.' Yes. |
Q. Was water present in Elliot Creek when you

were there?

A.  Yes, 1t was.

Q. Was 1t present in the unnamed tributary?
A. it was preéent.and flowing.

Q. On the map you have in front of you, could

vou please designate the section of the stream that
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you sampled on Elliot Creek?
A. We sampled a 500-foot segment in this
region, and then--

Q. Yeah, if you could go ahead and mark right

on there.

A. Sample one?
Q. Lower.
A. Lower Elliot.

THE ADMINISTRATIVE LAW JUDGE: While he's

doing this, Mr.'Breedlove, I know this is going to be

a separate numbered exhibit, but I assume that this

is also in the exhibit book. You want to give me a
number?

MR. BREEDLOVE: Yes, Your Honor. I believe

it's Complainant's Exhibit No. 6. We've used this

document to mark uﬁ,before; and if I recall, we're on:
Complainant‘s-Exhibit 51 at this point~~'
MR. RYAN: 53. 51 and 52 were not admitted.
MR. BREEDLOVE: 'cOmplainant's”Exhibit 53.
THE ADMINISTRATIVE LAW JUDGE: For now this
would be 67 |
MR. BREEDLOVE: That's corréct, Your Honor.
That would be not 6 Pollard, it would be the unmarked’
version; | |

THE ADMINISTRATIVE LAW JUDGE: Okay.
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MR. BREEDLOVE: Let the record reflect

'Mr. Hayves has placed three designations on the map

that will be Complainant's Exhibit 53, dn@‘mark
iocatiﬁg the lower Elliiot Qreek poftion that he
saﬁpled, another marking the upper Elliot Creek
section that he~sam§;ed, and also a section for the
umnam@d'tribufary. |

Can you see okay, Eldon?

MR. McAFEE: Yes.

BY MR. BREEDLOVE:

Q. er. Hayes, I'd like you to tell me a little
bit.aboﬁt this sampling trip. What all is involved
with your sampling? What is your protocol?

A. We have a standard gampling procédure that
we follow. This was set up in 2005. It was based on
some work that our Water Resources Section was doing,
and in 2005 we standardized sd everybody across the
state was déing their stream samples the same..

So we followed our standard stream
protocols. lThose protopols call for doing a minimum
500 feet. If it's a bigger stream, you do 40 streaﬁ
widths. Yoﬁrtake'a stream width, multiply it by 40,
and then that determines yourliength of‘sampleﬁ

So basically if the stream is less‘than 12

feet wide, you're going to do the minimum 500 feet,
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and that's what we did in this case.

Q. On all three sections?

A. On all three sections.l The sampling gear we
use is'a backpack électxofishing unit. This is
battery-powered, carried on your back. It's got a

wand that acts as a cathode, and a tail that drags in
the stream that acts as an ancode..

THE ADMINISTRATIVE LAW JUDGE: You're not
goling to tell me what I think you'fe going to tell
me; Are you telling me you kil; the fish?

THE WITNESS: It shocks them. It stuns them
and allows you to capture them. We're éetting up an
electrical field in the stréam that stuns and
captures fish, and they recovei_from it.

-THE ADMINISTRATIVE LAW JUDGE: As far as youl
know?

THE WITNESS: Most recover from it.

THE ADMINISTRATIVE LAW JUDGE: And they're
less depr@ésed?

THE WITNESS: We don't know that.

A. Anyway, we electrofish to'collect our
samples. We've got dip nets, two people walking in
the stream, one carrying a bucket, the other with the
backpack, collectiné fish aﬁd transporting them back

to a bucket to hold them in.
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BY MR. BREEDLOVE:
Q. Do you block the two ends so fish don't move
in or out? |
A, Yeé, we do. We put in a block net at the
lower end of the sample; a block neﬁ at the upper
end, and then we set a tub up in the middle with

aeration. There's an-air stone in it so when we get

 to about 250 feet, we can empty our buckets, and then

cdﬁtinue and finish with the 50C-foot sample.

Q. Without harming the fish?

A. You can't-héld them in a bucket forever. 50
we're sampling a 500-foot stretch, we're looking at
the species présent, the number.of fish species
present;.and also_the number--the abundance of each
of those species.

Q. Did you do the same sampling-~-did you
implement the same sampling protocol fbr each of the
three sections? |

A. Yes, I did.

Q. Let's dive right in. Let's talk about what
you found on lower Elliot Creek.

A. On lower Elliot Cre@krin the 500-foot sampile
we captured 17 £f£ish. 12 of them are fathead minnows,
and the rest were creek chubs.

THE ADMINISTRATIVE LAW JUDGE: Creek what?
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THE WITNESS: Creek chubs.

A. So We saw two species -and 17 fish.
BY MR. BREEDLOVE:

Q. What were you expecting to find?

A. Wéll, typically we see upwafd around 200
fish in a 500-foot segmént. In that Elliot Creek,
that lower Elliot Creek, we got fhrough the first 100
feet of it and hadn't picked.up a fish yet. And so

we started looking at our gear. Is our backpack

shocker working? And there's meters on it that

record voits and amps. If you're not picking any
fish up——and typically you know right away your
dear's working, you'fe collecting fish. But the-geaz
was working properly, we were putting out the |
targeted volts ana amps, we just weren't seeiﬁg very
many fish.

Q. How did whaﬁ you found in this stfeam
éompare to what you--compared to the 200 sampling
events yoﬁ’ve taken part in? |

A This stream was very low in diversity with
only two species, and véry low in abundance. We, as
I said, we:typically see around 200 fish in a
500~foot segment.

There was some sampling work done in the

northwest part of the state on these HUC 12s that
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represents 34 streams in northwest Iowa, and the
range from those 34 streams, I think the low end was
166 fish in a 500-foot segment. On the upper end of
one of those HUC 12 samples from northwest Iowa was
well éver 2,QOO.

0. Now, the sampling.that vou're referencing of
the northwest studies, is that the Northwést
Fisheries--~S8tream Fishery Index, 2006 and 20077
| A.‘ Yes,

Q. That's Complainant's Exhibits 44 and 45.
Would you like to take a look at those?

A. Yes, that's what I was referring to was
those'assessments. |

Q. So how many streams in those two exhibits,
in the 2006 and 2007 fisheries inventory, how many .
streams did they survey?

A. These documents represent 34 streams ig
northwest Iowa. And as I said, there's a range of
ébundance from 160 fish up tTo 2,GOO.l The number of
species, the fewest speciles they fdund in one of

these surveys was six, and the most was 21.

Q. And how many did you find in Elliot Creek?
A. Two.
0. How many fish--what was on the low end of

the fisheries index, the number of fish that had been
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identified?
| THE ADMINISTRATIVE LAW JUDGE: Species you
mean? Six he said.
MR. BREEDLOVE: The populaiion, the
population found in the 2006-2007 inventories.
A. The low end was 166,

BY MR. BREEDLOVE:

Q. You found--

A, Two.

Q. ——twd species? How many number did you
find?- |

A. ~ Oh, excuse me. 17.

Q. Seventeen?l Now, the streams that are

investigated as a part of these inventories, are they
comparable to Elliot Creek?

AL Yes, they are. They're HUC 12 streams.

Q. Okay. So they're wadeable, fishable?
A. They're wadeables. |
Q. Excuse me. Wadeables.

Now let's move on to discuss the upper

Elliot Creek survey you did. Now, what did you find

there?
A. Upper Elliot Creek we found similar to lower
Elliot Creek. We found two speciés and low numbers.

I think we found, like, only seven fish up there.
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But one thing we did find up‘iﬁ the upper Elliot
Creek that we did nbt:find in the lower section was
the presence of crayfish, an invertebrate. And I
routinely make.notés on my data sheets of things like
iﬁvertebrates, because like fiéh, they're also an
indicator of‘what's going on in the environmént, and
they indicate gquality or lack of quality.

Q. So how many crayfishldid vou find in upper

Elliot Creek?

A We found 20.

Q. How many did you find in lower Elliot Creek?
A. We didn't find any in lower Elliot Creek.

Q. What does that indicate regarding the water

quality between the two sections?

A. It indicates a difference, a difference in
the water quality in the upper Elliot Creek.

0. Now, "difference," elaborate on difference.
Is it béttei water qﬁality if crayfish are present?

A. The presence of crayfish in that upper

stretch indicates better water guality up there. The

lack of crayfish in that l&wer is a reflection of
pocor water quality.‘

Q. Let me aék you this, ﬁhen: If the water
quality is better in upper Elliot Creek, why did you

not find more fish there?
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A. In these--there's migration of fish in and
out of these tributary streams all the time. Sqme of
the seasonal migration, where youfve got fish ﬁoving
up these tributary streams in the spring——the‘fish
use these tributary streams as nursery areas. And S0
they'lllmbve up these.tributary streams when flows
return in the spring. The reverse is true in the
fall, when the fish will move down the tributary
streams iﬁto bigger tributaries or rivers over
winter.
At some point in Elliot Creek, the resident
fish population has been wiped out. And with |

the~-~what appears to be going on is we no longer have

resident fish. And there's some—--—excuse me—--and

there's some sort Qf parrier to fish movement because
fish are not able to move back up in tﬁere. That
barrier——tﬁere's no physical barrier, like a dam, but
there can be a chemical barrigr if you have a stream
that has poor water quality.

If the stream is polluted, it will act as.a
chemical barrier. . The species of fish we found in
there, the éreek chub, they're %he most tolerant
species we ﬂave. They're the most Qidely distributed
and most toleraﬁt.

#lathead minnows are used as balt fish_

PETERSEN COURT REPORTERS
317 Sixth Avenue, Suite 606
Des Moines, IA 50309-4155

(515) 243-6596




10

11

4

13
14
i5
16
17
18
19
20
21
22
23
24

25

723
because they can live in a bait bucket, where a
shiner and other fish like that will gquickly die in a
bait bucket. Fathead minnows are the tougheét fish
and we find them in a lot of different places.
Youfll find ﬁhem in some of the worse water guality,
where other fish can't-live.

So we.héd two tolerant species in here, and
those fish are barely hanging on, they're barely
making 1t in there.

Q. . Why do you feel they're barely hanging on?
A. We saw no evidence of any reproduction. The
creek chubs were all.the same size. Tﬁere's nce small
creek chubs. The fathead minﬁows were all,
basically, you know, adult fatheaﬁ minnows.

So no evidence of reproduction, very l§w

numbers, and that upper Ellict Creek, I think there's

a barrier to fish movement, that the water-~-the fish

are not able to move into there and repopulate Elliot

Creek.

0. . .So you've stated that there doesn't appear
to be any sort of physical barrier. So is it your

opinion there is some sort of chemical barrier
preventing higher pcpulatiéns'and higher diversity in
upper Elliot Creek?

AL Yes.
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Q. Is it possible that there is contamination
coming from upper Elliot Cfeek that's causing this?
A, Well, the presence of créyfish in upper
Elliot‘Creek is a good sign that it's not‘coming from
up tﬁere.

Q. Let me ask you this-- Let's go ahead and

| move on and talk a little bit about what you found in

the unnamed tributary..'What did you find in that

investigation?
AL In tﬁe'unnamed tributary we found no fish.
0. Did that surpfise you?
A, And no crayfish. Yeah, that surpriéed me .

It'é smallerlthan the maiﬁ Elliot Creek, but 1'vé
sampled fish in streams that size many times.

0. Was there habitat?

A. Yes, theze was enough depth an& enough flow.
And by depth, you know, if‘you've'got water up close
to your knees and flow, there should be fish there.

Q. You, spoke a liftle bit aﬁout time of year.
How would this time of yeér——you Sampled in August;

is that correct?

A. Yes.
Q. So August--you said fish migrate up aﬁdl
down. What would you expect in August? Is that a

low number or a high number, your expectation?
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A. That should be the high point of the.season.
We do our sample in July and August b@cause‘thét's
when the fish are up 1in tﬁgse tributary.streams.
Typically there's reproduction going on, and it
should be a high point in the season.

Q. Well, let me ask you this: Is there any
chance there was some kind of one-time releasé that
would have killed--would have taken out most of the
fish you found there? Is theré soﬁething iike‘an
acute toxic event that might explain what you saw?

A. The fish population that I sampled inlElliot'
Creek looks more like chrbnic;.which As ohgoimg,,iﬁ's
been there. ‘When an-acute--when there's a fish kill
caused by an acute_event, one—timé, there's a 7 |
pollutant réleased into thg water and it kills fish,
the fish, within months, start repopulating that
area, théy étart.moving back in.

‘The Iocwa DNR did a‘s%udy_a few years ago
about fish kill in streams, and the response of the
fish after those kills, looking at'things like |
recovery time. And what they found was an acute fiéh
ki1l will cause a void in the fish pdpulation. You
kill off some of the fish, or all of the fish in a
segment, in a kill zoﬁe, it causes a void in the

population. The fish response to that void is once
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the pollutant's removed, is they'll start

'repopulating that area.

THE ADMINISTRATIVE LAW JUDGE: From further
downstream? They'll move back up?

THE WITNESS: They migrate béck up from
refuge sites, and that'happens within months, 5ﬁce
that pollutant is removed.

A.  When we did that study--

BY MR. BREEDLOVE:

Q. What étudy are you-referencing?

A. The response to fish kill study done by the
Icowa DNR.

Q. Is this‘the Stream Fiéh Kill Follow-Up

Assessment?

A Yes.

0. Complainant's Exhibit 497
A, Is that in heré?

Q. I believe 49--

MR. BREEDLOVE: May I approac¢h?

THE ADMINISTRATIVE LAW JUDGE: Yes.

MR. BREEDLOVE: T -just made é liar out of
myself.

THE ADMINISTRATIVE LAW JUDGE: We don't want

to have that on the record.

MR. BREEDLOVE: Here'you are, Mr. Hayes.
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It's in this book.

Wbuld'you like a glass of water?

THE WITNESS: I've got cne there. Thank
yOou. | |
BY MR. BREEDLOVE:

0. So what did‘that fish kill followMup.study
tell vyou?

A. A couple things I get from this étudy is,
one, that fish populations will recover fairly
rapidly after an acute event, within months, and it's
kind of Mother Nature's Waykto fill a void in a
population.

Also what they found in this study was that
the stream that's in that recovery phase, the numbers
within thaf kill zone actually oftentimes are‘highér
than oﬁtside'of it. Part of that is because there's
been fish migratihg into that, but there's also, you

know--you create that void, and Mother Nature's

‘response is to fill that void. So they actually

oftentiﬁes find high@r numbers‘within a kill =zone
after the pollutant's removed than oﬁtside of it?
THE ADMINISTRATIVE LAW JUDGE: What's the
exhibit number, Mr. Breedlove? | |
| MR. BREEDLOVE: I believe it was 49.

 THE ADMINISTRATIVE LAW JUDGE: Oh, it was
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49.
THE WITNESS: It just wasn't in the book we
were locking at. | |
BY MR. BREEDLOVE:

Q. ‘Mr. Hayes, let's fécus back on the map you
had markéd.  If.there had been somé sort of recent
event that killed the fish in, say, the unnamed
tributary, would yvou have seen greét@r numbers in the
upper Elliot Creek section? Would that have acted as

a~—-what was the term you used earlier?

A. A refuge?

Q. A refuge.

A. Could you répeat the Question?

0. If there had been some sort of release, say,

throwing out other--hypothetically, other
contaminants, say ammecnia, or something, would you
bave seen some sort of release--or threshold up in
ﬁlliot Creek? Would you have expected to see more
fish? Would there have been refuge areas?

A. Yes. That upper Elliot Creek--if there had
been a one-time release come down that unnamed
tributary, that upper FElliot Creek would act like a
?efuge.

0.  Would the lack of numbers in upper Elliot

Creek indicate to you that there hasn't been some
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sort of acute release of something in the unnamed

tributary?
A. The lack of numbers kind of points, again,
to the chronic problem. The lack of diversity, only

séeing creek chubs and fathead minnows, and the low
abundance, that points to a chronic probiem that's:
been there and ongoing.

fhere's a void in the fish population in
Eliict Creek. I mean, there's room for more fish
there and more species. Like—--we almost always see
white suckers, éand shiners, and back to these
northwest Towa stream inventories, white suckers were
in 33 of the 34 stzeams'surveyed, that these
documents represent. Sand shiners are common in our
samples. Thére's a void in the fish population in
Elliot Creek, but there's been no opportunity for
fish to repopulate that, that's why I think we saw
low numbers above that;

O. Does the presence of the crayfish eliminate
the uppér Elliot reach as a source of this chronic
contamination?

A. The presence of crayfish indicates we have
better water up there. Thé presence of crayfish in
that upper‘Elliot Creek, énd the lack of fish in that

unnamed tributary, kind of points to that unnamed
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tributary as the source of the pollutant.

Q. Is it possible--there's agricultural row
crops all around these streams. Is it possibl@_it's
the cropland that's causing this?

A. - We considered that, but-you canft hardly-
find a watershed in Iowa that. doesn't--or a streaﬁ in
Iowa that doesn't ﬁgve rOW Crop, agricultuﬁe,
adjacent to it.

Q. Do the streams in the two inventories, %he
2006 and 2007 inveﬂtory,‘the HUC 12 streams stu&ied
in that, did they have row crops around them as well?

A. Yes, and I'1ll point té the‘2005m2006. If |
yvou look at page.?——or page 6, excuse me--and fhis is
from thé Blabk Hawk Fish Management. And I can read
this top--the top of page 6. It says--

THE‘ADMINISTRATIVE LAW JUDGE: Which exhibit

are you on, gir?

THE WITNESS: I'm on the Stream Fish
Inventory, Exhibit 46.

THE ADMINISTRATIVE LAW JUDGE: Exhibit 46.
Okay. | |
| THE WITNESS: .Thé Stream:Eish Inventory from
the Northwest Fish Management District, July 2005 and

September 2006.
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BY MR. BREEDLOVE:

Q. Is that 45, Mr. Hayes? Is that 457 Cheék
the front page.

A. Exhibit 44, excuse me.

MR. McAFEE: Excuse me . What'page again?
THE WITNESS: Exhibit 44, page 6.

A. And if you read that top sentence, "All
sites were characterized by bands of nonwwOCdy
vegetation surrounded by row crop fields and low
flows." So to answer your gquestion, the streams‘in
these assessments, Exhibits 44 and 45, have row crop
égricuiture_adjacent to them. Nearly all the 200
streams I've sampled, you know, in Iowa have row crop
agriculture'adjacent to them.

BY MR. BREEDLOVE:

Q. Mr. Hayes, have you had an opportunity to
look at what's up the unnamed tributary furgh@r
upstxeam?' You're aware Mr. Vos' feedlot is up there?

A. I've looked at aerial photos of the entire
watershed there,

. What is your opinion as to_the most likely
cause of the low fish numbers and low diversity in
Elliot Creek and the unnamed tributary?

A. The most likely source is that feedlot, is

Lowell Vos' feedlot.
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Q. Just a couple more gquestions, Mr. Hayes.
What contaminants are present in feedlot runoff that
impact fishland water guality?
| A. Well, number one it's ammonia. Ammonia is

very toxic to fish and'it'kills Fish.

Q. | What impact does the organic matter have?
A Organic matter coming off the feedlot, the
manure itself, can raise nutrient leVels. The

organic matter can put a demand on your oxygen and
cause a fish kill by losing the oxygen in the stream.
But usually coming off a feédlot it's the ammonia
that kills the fish.

Q. Now, wéuld it surprise you=-~this is the last
guestion. Would it surprise you that at some times
yvou might find minnows or chubs somewhere along the
reach in the unnamed tributary?

A. No, it wouldn't. Those fish are migratory.
They could easily move uﬁ there if they had the
opportunitj. We didn't find any of that in the
unnamed tributary the day I was.there sampling.

MR. BREEDLOVE: Okay. No furthef questions,
Your Honor.

Thank you, Mr. Hayes.

THE.ADMINISTRATIVE LAW- JUDGE: Okay. Ready,

Mr. McAfee?
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MR. McAFEE: Your Honor, may we goroff the
record for a Second?

THE ADMINISTRATIVE LAW JUDGE: Sure. Go off
thelrecoyd.

{(Discussion off the record.)

THE ADMINISTRATIVE LAW JUDGE: Back on the
record. Let me just note that pursuant to an
off~the—record discussion, I ruled fhat I'm going to
give Mr. McAfee some time to better p;epare for
cross-examination based on éome information that he
was not fully aware of and firét heard of today
relative to fish. populations and the impact,
according to this witness, of flow from Loweil Vos'
feedlot. He's going to ha#e this very brief
opportunity~-it's not a big inconvenience today
because we're near the end of the“day anywaj, It's
almost a quarter to 5 p.m.

| So we'll begin tomorrow morning. I won't be
five minutes late, as far as I can tell you right
now. I'11 try to be a little earlier, if bossible.

There's some other things I have to do before I get

. here, but we'll start_sharp.

MR. RYAN: At $:30, Your Honor?
THE ADMINISTRATIVE LAW JUDGE: Yes. All

right?
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MR. McAFEE: Yes.

THE'ADMENISTRATEVE LAW JUDGE: All right.
Thank you. Have a good evening.

By the way, I have to tell you, pursdant to
what T tell all these witnesses, you're not to talk
sbout your‘testimony with anyone, all right? Ahd
you'll be under ocath tomorrow morning, and we'll try
to get you done as soon as reasonably possible.

THE WITNESS: Thank you. . .

THE ADMINISTRATIVE LAW JUDGE: Thanks.

MR. BREEDLOVE: Your Honor, are we still on
the record?

CTHE ADMINISTRATIVE LAW JUDGE: Yes, we are.

MR. BREEDLOVE: I believe I erred to move
Compiainaﬁt's exhibif into the record, I'm not sure
if T did that. I'd like to make that motion now.

"THE ADMINISTRATIVE_LAW JUDGE: What number
is this going to be? We had Mr. Ryan with two
numbers we are not--we lost the sequence. So what is
it now?
| MR. BREEDLOVE: ‘E believe it's 53, Your
Honor, Coﬁplainant‘s Exhibit 53.

THE‘ADMINISTRATIVE LAW JUDGE: Yes, Mr.
Ryan?

MR, RYAN: Yes.
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THE ADMINISTRATIVE LAW JUDGE: Any
objection?
MR. McAFEE? No objection.
THE ADMINISTRATIVE LAW JUDGE: Complainant's
Exhibit 53 is admitted.
(Complainantfs Exhibit 53 was
receiVeé_iﬁ evidence.)
THE ADMINISTRATIVE LAW JUDGE: Anything else
before we call it a nigﬁf? |
_(Né regponse.)
THE ADMINISTRATIVE LAW JﬁDGE; Good. Havé a
nice evening. We'll see you tomorrow morning. |
| We'll go off the record.
(Recess at 4:45 p.m., until 9:30 a.m.,

Thursday, September 18, 2008.)
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CERTIFICATLE

I, the undersigried, a Cettified Shorthand
Reporter of the State of Iowa, do hereby certify that
I acted as the official court reporter at the hearing
in the above-entitled matter at the time and place
indicafed;

That I took in shorthand all of the
proce@dings.had at tﬁe sald time and plaée and that
said shorthand notes Were reduced to typewriting
under my direction and supervision, and that the
fofegoing typewritten‘pages are a full and complete
transcript of the shorthand notes so taken.

Dated at Des Mocines, Iowa, this Z6th day of

September, 2008,

J . . /
. e -i;_. ‘\ .uk‘.‘”\"{;w"/ﬂ‘j 4 ‘7

CERTIFIED SHORTHAND REPORTER
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